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Simon [414] Company. At that time Mr. Good-

win was connected with the firm as Sales Manager,

I think; I did not have much dealings with Mr.

Goodwin. Mr. Kassmir gave me my instructions as

a salesman at that time. Instructions were that

the selling of stock would be just the same as it

would be under the Corbin plan, the only difference

would be it would be 6 per cent instead of 7 per

cent. When I went out to get subscriptions I re-

ceived my lead from Mr. Kassmir, Mr. Goodwin

or possibly Mr. Simon as they came in in the morn-

ing. These leads were gotten,—a postal card was

sent through the mail, the card came back through

the mail and we received the name and address.

The particular list used upon which those cards

were written was Dodge Bros. list. There were

any number of lists used ; in fact all of them. These

lists were obtained possibly from a man by the name

of Robinson in the mailing list house. When I

went out as a salesman I took with me purchase

agreements, and if a person signed up my instruc-

tions were to give them a receipt on a receipt blank.

All there was to it was just to get them to sign this

agreement, and then we would give them another

receipt on another blank. I generally talked the

plan of the Cromwell Simon Company, and that

plan is not on this contract. The form which you

show me, and which I now identify, was our instruc-

tions as to how to sell. It was called the Cromwell

Simon plan. On one occasion I left a copy of that

contract with one of the clients, a man by the name
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of Henderson, in the Standard Oil Building. I

reported it to Mr. Kassmir and Mr. Randolph, and

they censured me for it. I told them I had left a

contract there, and they said, ^^My goodness, never

leave a contract with those fellows." They said,

Mr. Kassmir said especially. ^^You are going to

be a Coxey all your life"; that had reference to a

young salesman. I left a copy of that purchase

agreement with clients twice, one with Mr. Hender-

son and later on with Mr. Anderson. The second

incident I reported to Mr. Kassmir. He told me,

he said, [415] Will I ever learn how to hold these

contracts myself, keep them myself. What you now
show me and ask me to identify is a receipt blank.

When the client signed the application for securi-

ties we gave him this receipt, instead of a copy of

the application.

(Here said receipt blank of said Cromwell Simon

Co. was introduced in evidence and marked U. S.

Exhibit 15.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

I can name half a dozen or so of clients to whom
I sold. To name one party, Mr. Allen. I believe

Cromwell Simon Company had their license revoked

in June, 1925. Their offices were then located at

201 Mills Building. After they left 201 MiUs

Building they went to 1405 Hobart Building. Mr.

Robinson, Mr. Kassmir, and Mr. Rlandolph was

there just for a short time—Kassmir and Randolph

were there for a few days, and then moved down
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to Los Angeles. On the occasion when their

license was revoked and just before the removal to

1403 Hobart Building, I had a conversation in the

Mills Building, there being present Mr. Robinson,

Mr. Randolph and Mr. Kassmir. They came in

with a broker's license, and said that they had got

a new broker's license for the Charles Wesley Com-

pany, and were going to open up in Los Angeles.

Mr. Kassmir said that, ^'We want you to work for

us the same as before," and I said, ''Who is 'we'?"

And he said, "Robinson, Randolph and I," and then

Mr. Robinson said, "Just a moment, Harry, let Mr.

Randolph do the talking," and then Randolph said

he would give the same commission, the same plan,

only they would operate in Los Angeles. I went

to work for them as an agent of the Charles Wesley

Company, with my headquarters at 1405 Hobart

Building, reporting at that time to Mr. Robinson.

Any money that I received from the sales of stock

I gave it to Mr. Robinson and he sent it down to

Los Angeles. What you are now showing me,

and which I identify, is a receipt given to me by Mr.

[416] Robinson for money received from Arthur

Graber for the purchase of stock of the Wesley

Company.

(The document was marked U. S. Exhibit 16.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

After the conversation I have just described, in

the Mills Building, I had a conversation with Mr.

Robinson in regard to Mrs. Backus' contract. In
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regard to this account Mr. Eobinson did not sell

the lady out. Mrs. Backus started in to buy her

stock first from the Cromwell Simon Company and

later, I think, from the Charles Wesley Company
also. Do not know of my own knowledge if the

account w^as transferred to the Charles Wesley

Company. In answer to your question whether or

not I had any conversation with Robinson, or Mr.

Riandolph, or Mr. Kassmir, after the purchase of

stock,—I did not have any conversation in regard to

the purchase of stock. I always was supposed to

go out and sell stock.

I did not have any conversation in regard to the

purchase of stock but I did have a conversation

with regard to the nature of the business that was

going to be transacted down in Los Angeles.

Referring again to the conversation had in the

Mills Building, between myself and Mr. Kassmir,

and Mr. Robinson, concerning my employment in

Los Angeles,—I asked them if they would guarantee

they would buy stock, and they said they would

never get caught again like they did in the Crom-

well Simon case. During my employment with

the Charles Wesley Company I picked up possibly

twelve or fifteen accounts, and the money or collat-

eral gathered on these occasions, most of it I turned

over to Mr. Robinson, 1403 or 1405 Hobart Build-

ing. I had considerable correspondence with Mr.

Randolph at that time. Mr. Robinson's stenog-

rapher. Miss Christensen, I think, did my typing.



486 Samuel H. Robinson and J. W. Randolph •

(Testimony of Robert Piggott.)

Cross-examination.

(By Mr. HARRIS.)
I kept copies of my letters. At that time I was

a novice at the game of stock selling. When I went

to work for Cromwell [417] Simon Co. that was

the first time I ever sold listed stock ; had sold other

stocks, promotion stock, very small orders, noth-

ing over $1,000. Hadn't sold stock from Coast to

Coast and don't recall writing to Mr. Randolph that

I had been in a series of situations similar to the

Cromwell Simon Company. I am still recognized

by most of the brokers as a ''Coxy," which is a

salesman that has never learned the ins and outs

of business, a ''sap" that tells anything to others.

I do not mean to indicate that when I sold to these

people I did not tell them what was in the contract

;

we never had any reference to the contract. I

showed them the Cromwell plan, that is all. Posi-

tively satisfied they understood the details of the

plan before I left them. We explained it to them

thoroughly. First learned the Cromwell Simon

Company were not buying stock to fill their orders

about the latter part of September, Mr. Ander-

son's account, 1925. Still continued, however, in

the employ of Mr. Randolph for a considerable

period thereafter. Continued, not because of con-

fidence in Mr. Randolph, but to recover the money

for clients, to recover their losses. After the latter

part of September I did make additional sales for

Wesley & Co. Did not continue to have so much

confidence in Mr. Randolph as I did in Mr. Robin-
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son. I did not see Mr. Randolph, in fact I had no

conversation with Mr. Randolph after he left here

;

but had letter correspondence with him. Am not

such a novice that I do not know a stock certificate

or a broker's license when I see it. I testified yes-

terday that when they came in with a broker's

certificate and said, ^^We have got a new broker's

certificate," I knew what they were talking about

when I looked at it, and was satisfied it was a

broker's certificate, and they told me at that time

it was Wesley Company. This was told me in the

Mills Building. The fact that they came in there

with this license, shortly after the license was re-

voked, is the thing that surely fixes this conversa-

tion in my mind. I cannot recall [418] exactly,

I don't think it was more than a week after the

license was revoked, somewhere in that neighbor-

hood. I believe it was in June, 1925; they had it

revoked twice; they appealed the case again when
it was revoked to the State Supreme Court. I went

to work the latter part of May or first of June

and am positive conversation was in the Mills

Building. The conversation took place in the Mills

Building, in September. In answer to your ques-

tion, well, what did you mean yesterday when you

said, '^I believe it was in June, 1925"?—the con-

versation took place in June, I mean in September,

the first revocation of the license was in June but

our conversation took place in September. I did

not have two conversations; just one; there were

two revocations of the license, one in June and one

in September, handed down from the Supreme
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Court. I am not aware that immediately after the

decision came down from the court that the offices

in the Mills Building were closed. I was around

there. Have no recollection of that until thev re-

ceived their broker's license from the Corporation

Commissioner for Charles Wesley Company. This

was the early part of September, I believe. Am al-

most positive of it; I have to go back three years.

In the early part of September I knew not only

that their license had been revoked, but I knew the

reason why it had been revoked, and I knew that

the Superior Court had upheld the revocation.

And I was then still willing to continue in the em-

ploy of a concern whose license was revoked, with

the assurance of buying stock. Jack Randolph

gave me that assurance. I cannot recall how soon

after I came to Cromwell Simon it was that I sold

Mrs. Backus some stock. Only one of my people

that I know of was transferred over to the Wesley

Company. Don't know anything about whether

Mrs. Backus got her stock from the Wesley Com-

pany. Yes, I think I would recognize Mrs. Backus'

signature. The letter you show me, dated March

3, 1928, purporting to be signed [419] by

Josephine Backus, I recognize her signature. I was

not with the company at that time. That is her

signature.

(The document was marked Defendant's Exhibit

^^A" for Identification.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

(Another letter is shown witness and he identi-
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fies the signature of Josephine Backus, which letter

was marked Defendants' Exhibit ^^B" for Identi-

fication.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

Witness is shown letter and states that he recalls

writing it, and his attention is directed to the fol-

lowing wording therein: ^'I will not incriminate

myself in any Cromwell Simon transactions. I was

assured by you, by Harry, and Cromwell that you

were buying the stock and not bucketing. Now I

find a different story, and if you are bucketing in

the Charles Wesley Co. I want you to fire me by

wire, as I have had enough of explaining to do.

I told Harry that every company I have worked

for has been forced out of business, and some are

in jail. Strange that I should be connected with

these same conditions from Chicago to Seattle and

San Francisco. I wonder who is the jinx. I am
tired of it, Jac, and if Chas. Wesley Co. is to be

a repetition of C-S, then deal me out."

In answer to your question whether that refreshes

my recollection that I had been connected with con-

cerns from Chicago to Seattle and San Francisco,

—

in Chicago it was not selling ; in Seattle it was work-

ing for Durant Motors, and the sales manager tried

to cheat me out of some commissions. I always

fought for my clients when I found I was working

for a crooked firm. In my opinion it was never

my fault in any of those places. My first [420]

experience in selling stock was right here in San
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rrancisco, and I transferred to Seattle for the Rice

Greisen Company. In Chicago I was working for

an insurance company that had money taken away

from them and never did pay their claims.

I believe I did sell Mrs. Backus an account in

Cromwell Simon and then afterwards in the Wesley

Company; I am positive I sold her in both com-

panies, or I sold her two issues of stock. Yes, I

did get a complaint from Mrs. Backus that she was

not treated properly in the Wesley Company; I

had met her on the street and she said she had

never got her money; your letter shows you just

settled the case in 1928. I haven't considerable

animus towards Mr. Randolph. I got my final com-

mission after a little delay upon the culmination

of my contract. I had some correspondence with

him about it. I received the letter you show me,

dated November 20, 1925, addressed to myself at

1878 O'Farrell Street, purporting to come from the

Wesley Company. I may have, I can't recall, writ-

ten Mr. Randolph a letter about December 2, 1925,

in which I stated what I might or could do if he

would not pay me a commission. The document

you show me in two pages is my handwriting and

that is my signature. I sent that letter to Mr.

Randolph. I am not positive whether that was

the last transaction I had with Mr. Randolph; I

would not say it was not.

Mr. HARRIS.—Q. I will ask you, Mr. Pigott,

if on or about December 2, 1925, you did not write

the following letter

:
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^'San Francisco, December 2,—1925.

*^Mr. Jack Eandolph,

*^Los Angeles Cal.

^^Dear Mr. Randolph

'^Your letter of to-day caused me a little incon-

venience, as I had to dig in the old safe deposit

box, for the letter of November 20th, [421] ac-

cording to the second paragraph, you stated you

were corresponding with Mrs. Schringer, in re-

gards to her purchase of Twenty-five shares, and

awaiting her reply. My reply to you was that I

would accept commission on what $200' would cover.

I trust this covers your second paragraph. If you

desire to refer to any letter or letters you sent me,

I will gladly look them up for you. I will also

state, that one can if he so desires, to reproduce

a letter on a linen hankerchief, that is dampen

with a little chemical. This reproduction or fac-

simile copy cannot be washed out or erased. You
know sometime, there is some valuable informa-

tion, laying on people desk and at the lunch hour

you can use the phone while making your copy. By
phoning, you get the stenog off her guard. Of

course this information may never be used, but one

cannot tell when it will come in handy in case one

needs it, I believe its possibe to even take a photo-

graph of the reproduction if necessary. Although

I have never used anything like this, but I know it

has been done. And in the event, you desire to try

this I believe you can buy a cake of this chemical

from a street vendor, if not, I will be glad to send

the name of the firm who can furnish you a supply.
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Trusting this is the information you desire, and

hoping you will send me my commission of the

Shoenger sale of November So I can write finis to

my sorrowful experiences I have had, I sincerely

hope that I am through, directly or indirectly with

these deals,

^^Yours truly,

You have already stated that you wrote that

letter. A. Yes, I did.

The insinuations in that letter about the ability

to take copies off was not made for the purpose of

getting Mr. Randolph to pay me that commission;

it was in regard to a street vendor that I had seen

here in town selling that preparation. There was

[422] nothing in the previous correspondence of

Mr. Randolph that brought forth that statement.

After I found out Cromwell Simon Company had

not bought the stock, then I helped my clients

recover their money. Told them promptly. I was

not fully convinced of it until November, when the

case was settled with Mr. Anderson through Mr.

Robinson. Other clients employed some attorney to

get their money for them. When I found out that

Cromwell Simon Company had lost their license

and were no longer entitled to do business, I did

not at that time tell my clients. I just did not

say anything to my clients about the fact that Crom-

well Simon & Co. were out of business. I continued

to do business with Mr. Allen for some time after

Cromwell Simon Company's license was revoked,.
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and for some time after the first part of September.

About the 13th of September, I told Mr. Allen that

I was no longer connected with Cromwell Simon

Company; I talked about transferring one of the

Cromwell Simon accounts into the Charles Wesley

Company; I think it was the Shell Union.

Q. I will ask you if on or about October 23, 1925,

if you did not write to Mr. Randolph at Los An-

geles, California, as follows: ^'Remember Allen

does not know of the revocation C. S. Co. I might

swing him into Pan-American instead of Dodge.

Lets keep him a client and bird dog. Don't ruin

the prospects by allowing him to know of the revo-

cation. Bob." Did you write that? A. Yes.

(By Mr. McMILLAN.)

The Robinson referred to in my testimony con-

cerning the obtaining of mailing lists is not Samuel

H. Robinson, one of the defendants in this case. I

went to work for the Cromwell Simon Company
about the latter part of May or early part of June.

Had worked for J. H. Corbin Company from Feb-

ruary 25th until about May 10th, I think. I went

to work for Cromwell Simon Company before the

revocation of their license, I think so. I went to

work [423] for them before the time when they

received the citation to appear before the State

Corporation Department to show cause why their

license should not be revoked. Some of the sales

I made to my clients or customers were made before

the hearing on the revocation of the license of the

Cromwell Simon Company and some afterwards.
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The conversation had with Kassmir, Robinson and

Randolph, was in the Mills Building, about the

early part of September and in substance was that

Charles Wesley Company had a new license.

Q. Let me ask you: Had you prior to that time,

when that conversation was held, made the sales

to your customers or clients to which you have

referred in your testimony ?

A. Mr. Anderson was one of them; that was the

only case I recall, Mr. Anderson I made a sale to.

Q. Mrs. Josephine Backus, had you made a sale

to her before that conversation?

A. I don't know. I would have to see her appli-

cation blank. I either sold her in the Cromwell

Simon or sold her two issues of stock, I am not

positive of it.

Q. But that was not the Charles Wesley Com-

pany?

A. I sold her one account, I think, in the Charles

Wesley account, too, I am not sure of it ; I think it

was Continental Motors.

Q. By reason of your industry, conscientiously

endeavoring to collect these moneys for your dis-

satisfied clients, working hard in that regard, you

succeeded in collecting and closing up the account

of Mrs. Backus, didn't you? That was closed up

satisfactorily, was it not?

A. Oh, no, it was not closed up the last time I

saw her last fall ; it was not even closed then. She

told me that she had lost money in it.
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Q. Will you say that that contract was not closed

up ?

A. I am telling you what she told me on Fillmore

Street ; she told me she had lost money in it, and she

had not got her money.

Q. That was one of the customers in the Crom-

well Simon Company?

A. I am pretty sure I sold her Cromwell Simon

—

if you will give me the application blank I can tell

you; I am almost positive that it was that. [424]

Mr. McDonald.—Mr. Pigott, you said you

were rather an amateur when you were employed

by the Cromwell Simon Company some time in Feb-

ruary of 1925?

A. Cromwell Simon Company were not in exist-

ence in February, 1925.

Q. Or in April of 1925?

A. It was not formed in April.

Q. When did you go to work for them?

A. The latter part of May or first of June.

Q. You were an amateur at the stock business at

that time?

A. At listed stock. I had never sold listed stocks

in my life until I met Mr. Kassmir.

Q. You had worked for J. H. Corbin for some

period before that?

A. In February, where I met Mr. Kassmir in

February.

Q. You worked for the Durant Motors some pe-

riod before that?

A. Yes ; that is not a listed security.
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Q. You were selling Durant Motors on the par-

tial payment plan, were you not?

A. No, I was not.

Q. Were you working for the National Ice Cream

Company in selling stock? A. No.

Q. What was your position with the National

Ice Cream Company? Did you ever work for

them? A. I was never in their employ.

Q. Did you ever sell National Ice Cream Stock?

A. I sold it on the street, yes.

Q. What other stocks have you sold?

A. The National Ice Cream stock was after I had

left Cromwell Simon; I sold that in 1926, I think.

Q. You have been selling stock almost constantly,

haven't you?

A. No. In 1921 I started selling stock from the

Rice Creisen Company; they had a school teaching

people how to sell stock.

Q. You attended that school? A. I did.

Q. And graduated?

A. I don't know whether you would call it grad-

uated, or not.

Q. Since that time you have been selling stock ?

A. I have been selling Durant Motors for three

years, Durant issues, rather.

Q. That company failed?

A. No, it is still in existence.

Q. I mean the company that you graduated from.

A. Those companies, Rice Creisen and the West-

ern Auto Supply are still in existence.

Q. They have had difficulties, have they not?
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A. Just recently.

Q. You spoke about Mr. Anderson's stock. He
was paid in full, was [425] he not?

A. Anderson, on Pine Street?

Q. The Mr. Anderson that you spoke of here.

A. Yes, he was, through his attorney, Mr. May.

Q. You spoke of Mr. Finger. He was paid in

full?

A. I don't know whether he was paid in full, or

not. I am not positive of that.

Q. Most of your clients, in fact, were paid in

full, were they not ?

A. Most of them employed an attorney and got

some of their money, or perhaps all of it.

Q. You do not feel very kindly toward Mr. Kass-

mir? A. I have nothing against him.

Q. You had an encounter before Corporation

Commissioner Garland, didn't you? A. Yes.

Q. Almost a physical encounter?

A. He accused us of misrepresenting the stock,

that is all.

Q. He called you a liar? A. Yes.

Mr. SWEENEY.—I object to that as argumen-

tative.

Mr. McDonald.—it is just to show the feeling

of this witness toward Mr. Kassmir.

The COURT.—I will allow the question.

A. I don't know whether he did.

Q. Both of you threatened each other with physi-

cal violence?
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A. No. Mr. Garland stopped force before it got

anywhere.

Q. But it was getting to a point of physical vio-

lence ?

A. Just as soon as both of us got hot-headed, yes.

Q. You sort of held that against Mr. Kassmir?

A. No; Mr. Kassmir has since offered me a job

in Seattle.

Q. Was your plan of selling any different from

the plan that was used by the other salesmen?

A. No, we could not divert from the plan laid

down for us.

Q. You did just the same as the other salesmen?

A. Certainly, the plan was the Cromwell Simon

plan.

The COURT.—^Q. As far as you know, you did

not vary from their plan?

A. As far as I know, yes.

Mr. McDonald.—You heard Mr. Simon and

Mr. Kassmir instruct the other salesmen?

A. No, I never heard Mr. Simon. Mr. Kassmir

is about the cleverest partial payment plan man in

the country. If a man would follow his instructions

in selling the partial payment plan, he would make

a good living.

Q. But he never instructed you any different

than he did any other salesmen, did he ?

A. I don't know; I was not around when he in-

structed any other salesmen. [426]

Q. You all got there together in the office and

received your instructions?
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A. No, we got there at nine o'clock. The first

instructions I ever received from Mr. Kassmir was

in the J. H. Corbin Company, in February, and it

was the 1925—rather the first instructions with the

J. H. Corbin Company was in 1924, Mr. Goodwin

and Mr. Kassmir instructed me then, but Mr. Good-

win carried it through further than Mr. Kassmir,

but it was so dense I could not understand it, and

Mr. Kassmir gave me instructions in 1925, and then

I could understand it.

Q. Now, Mr. Cromwell Simon hired you, did he

not? •

'

:

-I ?^! \'\'\

A. Mr. Kassmir and Mr. Cromwell Simon hired

me—at J. H. Corbin, you refer to?

A, No, at Cromwell Simon.

A. Yes, they hired me.

Mr. McDonald.—That is all.

Mr. McGEE.—I have a very brief cross-examina-

tion on behalf of the defendant Goodwin.

Q. Mr. Goodwin was working for Cromwell

Simon when you came to work for the firm, was he,

Mr. Pigott? A. Yes.

Q. Do you know when Mr. Goodwin left the em-

ploy of Cromwell Simon Company?

A. He was only there a short time after I got

there.

Q. Would you say a month?

A. Possibly a month, yes. I do not think it was

much longer than that, somewhere in that neigh-

borhood.

<5, That would take it up to about the 1st of July ?
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A. Somewhere near there.

Q. After that Goodwin was not employed there?

A. I never seen him there any more.

The COURT.—Q. You don't know whether he

severed his connection, or not, do you ?

A. Yes, I do. I seen a telegram from a party in

Florida that he showed me, where he was going to

Florida.

Q;. He made the statement to you that he severed

his connection? A. Yes.

Mr. McGEE.—Q. You never saw him around

there after that?

A. No.

Q. Do you know when Cromwell & Company was

incorporated in Nevada? A. No.

Q. You don't know anything about that?

A. No.

Q. You knew the name of the firm was changed

from Cromwell Simon to Cromwell & Co., did you?

A. No, I did not know it.

Q. You did not know anything about that?

A. No.

Q. With reference to the arrangement of the

office, where did you salesmen meet ? Did you have

[427] an office meeting room?

A. No, we would go into the office at nine o 'clock

and grab a lead if there were any, and if there

would be no leads go out and work on cold turkey,

if we did not have cards.

Q. If you collected any money, to whom did you

give that?
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A. We would give it to either Mr. Kassmir or

Mr. Goodwin, or sometimes to Mr. Simon.

Q. Do you know where the bookkeeper's office

was?

A. Yes, down at the other end of the hall.

Q. In nowise connected with the office to which

you had access?

A. No, there was no connection with the office;

it was a separate office by itself.

Q. Did you ever have occasion to go to the book-

keeper's room?

A. Occasionally, yes, I would go in there and get

my commission check, and such as that.

Q. Were the books of the concern open for your

inspection? Did you ever look at them?

A. No.

Q. You never saw the books of the concern, did

you? A. No.

Q. When you went into the bookkeeper's office

was there a rail or barrier that kept you from going

over in there ?

A. Yes, about five feet from the door.

Q. What went on beyond that you don't know,

what went on beyond that barrier was not open to

your inspection? A. No.

(^. If I understood you correctly on your direct

examination you said that all instructions received

by you were given you by either Kassmir or Simon

:

Is that correct ? A. Most by Mr. Kassmir.

Q. Most by Mr. Kassmir?
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A. Yes, Mr. Simon was supposed to be the money
man, the big executive.

Q. Was there anybody else in that concern, either

employee or otherwise, who gave you any instruc-

tions, except Kassmir or Simon?

A. After Mr. Simon left, then Mr. Randolph did,

but he had taken more of an executive position from

then on.

Q. You never received any instructions or orders

from Mr. Goodwin, did you ?

A. Not outside of a postal card, no; just a card;

I don't think I got very many of them from him.

Mr. McGEE.—That is all.

I left the employment of Charles Wesley Com-

pany about [428] November 4, 1925. The rea-

son that I lingered on, representing the Charles

Wesley Company was to enable me conscientiously

to fight for my customers and to get their money.

In a great many of the cases I succeeded in getting

their money for them, through the efforts of our

lawyer. It is correct that Mr. Robinson stated,

^^Just a moment, Harry, let Mr. Randolph do the

talking." In working for my customers in endeav-

oring to get their money for them, or to close their

accounts, when I would make collections and it was

necessary to send money to the Charles Wesley

Company in Los Angeles, I would, on occasions,

take that money up to Mr. Robinson at his office, to

be transmitted to the Charles Wesley Company;

and that is one of the occasions referred to in the

receipt yesterday, ^^Received of Mr. Pigott the sum
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of $290.'' That was a customer of the Charles

Wesley Company; it had nothing whatever to do

with the Cromwell Simon Company. He never

bought any stock from the Cromwell Simon Com-

pany that I know of.

When I first went to work for the Cromwell

Simon Company, I went to work for Kassmir and

Cromwell Simon. I had not met Mr. Samuel H.

Robinson at that time; I became acquainted with

him, or introduced to him, I believe, as their attor-

ney, some time in July, or the latter part of June,

I am not sure. It was after the notice of the first

revocation of license ; that was in June, and shortly

after he left the State Corporation Department.

[429]

Redirect Examination.

(By Mr. SWEENEY.)
When I would bring in these purchase agree-

ments I would give them to either Mr. Simon, or

Mr. Kassmir, or Mr. Randolph. Before Mr. Ran-

dolph was sales manager, if Mr. Goodwin was

there, I would give them to him, or give them to

Kassmir, or Randolph or Simon.

Recross-examination.

(By Mr. HARRIS.)
I don't mean office manager; I mean sales mana-

ger. Mr. Randolph was employed there as a sales-

man when I first came there. And then he got

promoted. Mr. Randolph acted in the capacity of

ofiice manager or sales manager about one month, I
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think it was. Previous to that time he was just a

salesman like myself and had the same opportunity

for finding out things that I had.

TESTIMONY OF GUSTAVE A. JOHNSON,
FOR THE UNITED STATES.

GUSTAVE A. JOHNSON, a witness produced

on behalf of the United States, being first duly

sworn, testified in substance as follows:

Direct Examination.

(By Mr. SWEENEY.)
Salinas, California, is my home address, where I

resided during the year 1925. I met Mr. Randolph

once or twice. No, I don't know Mr. Kassmir, only

through the mail. Don't know any other defend-

ant. First met Mr. Randolph when he was there

one time and sold me some Di Giorgia Fruit Stock;

I think that was in March, 1924, I can't remember

exactly. I met him again when he came and sold

me that Standard Oil; that was on April 20, 1925.

Had conversation with him in Chular about 15

miles from the ranch. [430] Mr. Wallace and Mr.

Randolph were present. Mr. Wallace went out

there to guide him. And the conversation that I

had with Mr. Randolph on that occasion was that

he wanted to exchange my Di Giorgia Fruit stock

for Standard Oil to use it as security. Well, he

told me it would be a good time to get it exchanged

for Standard Oil, and he told me about this partial

payment plan, it was paid in ten payments, every
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three months, and when I paid by final payment I

would get my Standard Oil, and I would get re-

turned Di Giorgia Fruit stock, it was not to be sold

at any time; I made that arrangement with him,

it was not to be sold for anything, it was to be held

just as security. He said the firm he was work-

ing for was a good honest firm, reliable people, and

square people. We went to Salinas and I had the

Di Giorgia Fruit Corporation stock made out, and

turned it over to Mr. Randolph. I had it in a safe

deposit box and I turned it over to him. I did

sign a purchase agreement on that occasion but did

not get a copy of it at that time. I got another

letter. What you show me is the agreement that

I got afterwards through the mail.

(The document was marked U. S. Exhibit 17.)

(Which original exhibit is before this Honor-

able Court by stipulation and order.)

EXCEPTION No. 30.

Q. I will show you this letter and ask you if you

can identify that ? A. Yes, I remember that.

Q. How did you get that letter?

A. I got it through the United States mails.

Mr. SWEENEY.—Any question about this sig-

nature ?

Mr. McGEE.—No question.

Mr. SWEENEY.—At this time I would ask that

this letter be admitted in evidence as Government's

exhibit next in order.

Mr. McMillan.—What is the date of that

letter?
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Mr. SWEENEY.—March 24, 1925.

Mr. McMillan.—We object to it on behalf of

the defendant Robinson on the ground, as to him,

it is too remote, hearsay, and [431] the proper

foundation has not been laid.

The COURT.—That is your only objection?

Mr. McMillan.—Yes.
The COURT.—I suppose there is no question

about the signature?

Mr. McGEE.—No. We admit the signature, and

have no objection on behalf of Goodwin.

The COURT.—And none of the other defendants

raise the question as to the signature? In other

words, it is stipulated that is the signature of the

party whose name is signed there ?

The COURT.—Is there any question as to the

signature ?

Mr. McGEE.—No question as to the signature.

Mr. HARRIS.—I will stipulate that that is the

signature of Mr. Goodwin.

The COURT.—^Will both of you gentlemen also

do that?

Mr. McDonald .—Yes.

Mr. McMillan.—Yes, my only point is that

—

The COURT.—I know the other points. Will

you stipulate that is the signature?

Mr. McMillan.—Yes.
The COURT.—Under the circumstances it will

be received and the objection overruled.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 18.)
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(Which original exhibit is before this Honorable

Court by stipulation and order.)

EXCEPTION No. 31.

Mr. SWEENEY.—I will show you this letter and

ask you if you can identify it.

A. Yes, I remember that letter, too.

Q. How did you get it ?

A. Through the United States mails.

Mr. SWEENEY.—Is there any question about

the signature? [432]

Mr. HARRIS.—I have no question about the

signature.

Mr. McMillan.—I have none.

Mr. McGEE.—I have none.

Mr. McDonald.—I have none.

Mr. SWEENEY.—At this time, if your Honor

please, I offer in evidence the letter dated April

8, 1925, addressed to Mr. Johnson, Chualar, Cali-

fornia, signed by Cromwell Simon Company, by

Orton E. Goodwin.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the grounds previously

stated in the objection made to the previous letter.

Mr. HARRIS.—Objected to on behalf of the de-

fendant Randolph on the ground it is immaterial,

irrelevant, and incompetent as to him, not in any

way binding upon him, they being entire strangers

to him, and without any authorization shown.

The COURT.—The objection is overruled.
|
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Mr. HARRIS.—Exception.

Mr. McMillan.—Exception.

(The document was marked U. S. Exhibit 19.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

EXCEPTION No. 32.

Q. I will show you this file and ask if you can

identify these. A. Yes.

Q. How did you receive them?

A. Through the United States mail.

Mr. McGEE.—Does that include all of them?

Mr. SWEENEY.—The first four, they are all in-

clusive.

Mr. McGEE.—Does that include the enclosures?

Mr. SWEENEY.—Yes.
The COURT.

—

Let letters contained the enclos-

ures, too, did they?

A. Yes. [433]

Q. In the same letter?

A. I don't know whether they all came in the

same letter, but they all came through the mail.

Mr. SWEENEY.—At this time I offer this file

in evidence, which is Government's Exhibit No. 6

for Identification.

Mr. McMillan.—On behalf of the defendant

Robinson that is objected to, may it please your

Honor, upon the ground that as to him it is too re-

mote, hearsay, and the proper foundation has not

been laid.
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Mr. HARRIS.—As I understand it, it is for

Identification ?

The COURT.—No, in evidence.

Mr. HARRIS.—We object to it on behalf of the

defendant Randolph on the ground it has not been

connected up with him or shown to be the same

transaction which was testified to as having been

made with Mr. Randolph, not authorized by him.

The COURT.—I presume there is no question

that it is the signature of the gentleman whose name

appears at the end of the letter?

Mr. SWEENEY.—I think it has already been

identified. It is one of the identified letters. It

was identified, your Honor.

The COURT.—The objection will be overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 20.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

EXCEPTION No. 33.

Q. Mr. Johnson, I want to ask you how you got

that letter.

A. I got it through the mail, the same as the

others.

Mr. SWEENEY.—Is there any question about

the signature?

Mr. McGEE.—Not at all.
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Mr. HARRIS.—No question as to the signature.

[434]

Mr. SWEENEY.—I ask, if your Honor please,

that the letter dated May 14, 1925, addressed to Mr.

G. A. Johnson, signed by Cromwell Simon Com-

pany, Orton Goodwin, be admitted in evidence as

Government's exhibit next in onrder.

The COURT.—Is there any question that that is

the signature of the individual who signed it?

Mr. HARRIS.—No question of that.

The COURT.—Do any of the defendants' coun-

sel question the signature?

Mr. McMillan.—No.
The COURT.—I do not hear you say anything,

Mr. McDonald.

Mr. McDonald.—No, if your Honor please.

Mr. McGEE.—We admit that is his signature.

Mr. McMillan.—The defendant Robinson ob-

jects on the ground that it is too remote, hearsay,

the proper foundation has not been laid.

Mr. HARRIS.—I do not question the signature

appearing on the document, but I object on behalf

of the defendant Randolph on the ground that no

foundation has been laid, it is incompetent and es-

pecially irrelevant.

The COURT.—The objection will be overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.

(The document was marked U. S. Exhibit 21.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)
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EXCEPTION No. 34.

Q. I will show you this letter, and ask you how

you received that letter.

A. I received it through the United States mail.

Q. This refers to a letter of June 24. Have you

a copy of that letter?

A. I have not, I don't think. [435]

Mr. SWEENEY.—At this time I ask that this

letter dated July 7, 1925, signed by J. W. Ran-

dolph, whose signature has already been identified,

be offered as Government's exhibit next in order.

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin on the ground it is immaterial,

irrelevant, and incompetent, hearsay, as far as he

is concerned, in nowise binding upon him, unless

it is proved that the contents of the letter were

brought to his attention.

Mr. McMillan.—Defendant Robinson adopts

that objection.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 22.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter set

forth in the indictment as Exhibit ^'P," dated

July 7, 1925, signed by Randolph.)

EXCEPTION No. 35.

Mr. SWEENEY.—Q. Mr. Johnson, I will ask

you if you can identify that.

A. Yes, I remember that one well.
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Q. When did you receive it? A. On May 18.

Q. How did you receive it?

A. Through the United States mail.

Mr. SWEENEY.—At this time, your Honor, I

offer in evidence what purports to be a dividend

notice signed by Cromwell Simon Company, per V.

A. Parks.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground it is too remote,

hearsay, and the proper foundation has not been

laid.

Mr. HARRIS.—I adopt the objection of the de-

fendant Robinson on behalf of the defendant Ran-

dolph.

The COURT.—Objection overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception. [436]

(The document was marked U. S. Exhibit 23.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

EXCEPTION No. 36.

Mr. SWEENEY.—Q. I will ask you if you can

identify that, Mr. Johnson?

A. I remember that one, too.

Q. How did you receive that, Mr. Johnson?

A. Through the mail.

Mr. SWEENEY.—At this time I offer in evi-

dence what purports to be a dividend notice dated

August 17, 1925, and signed by Cromwell Simon

Company, per V. A. Parks.
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Mr. HARRIS.—On behalf of the defendant Ran-

dolph we object on the grounds previously stated

as to the last dividend notice.

Mr. McMillan.—The defendant Robinson ob-

jects to it on the ground it is hearsay, incompetent

and irrelevant, and the proper foundation has not

been laid.

The COURT.—Objection overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 24.)

(Wliich original exhibit is before this Honorable

Court by stipulation and order and is the letter or

pa3nnent notice vset forth in the indictment as Ex-

hibit '^L")

EXCEPTION No. 37.

Mr. SWEENEY.—Q. I ask you if you can

identify that.

A. Yes, I remember that.

The COURT.—How did you receive it?

A. Through the mails.

Mr. SWEENEY.—I offer it as Government's

exhibit next in order.

Mr. HARRIS.—That is objected to on behalf of

the defendant Randolph on the ground that there

is no foundation laid, no showing that Randolph in

anywise authorized the sending of it, or [437] had

anything to do with it in any way whatsoever, im-

material, irrelevant, and incompetent, and hearsay.

Mr. McMillan.—The defendant Robinson

makes the same objection.
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The COURT.—All of these documents received

through the mail you received on or about the date

mentioned upon their face, did you?

A. Yes.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 25.)

(Which original exhibit is before this Honorable

Court by stipulation and order.)

The letter you show me, marked Government's

Exhibit No. 30 for Identification, I remember this

letter and received it through the United States

mail around that time.

EXCEPTION No. 38.

Q. I will show you this check, Mr. Johnson, and

ask you if you can identify that. A. Yes, I can

Q. To whom did you mail that check, if you did

•nail it? A. To Cromwell Simon & Co.

Q. Where did you address the letter to?

A. To the building on Montgomery—the Mills

Building, 220—I don't quite remember the address;

I don't remember quite what address it was now; it

was in the Mills Building, I think 220 Montgomery

Street.

Mr. SWEENEY.—At this time I want to present

in evidence a check signed by Gustave A. Johnson,

dated November 3, 1925, payable to Cromwell

Simon Company.

Mr. McGEE.—Objected to on behalf of the de-
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fendant Goodwin upon the ground it is immaterial,

irrelevant, and incompetent, hearsay, and upon the

further ground that it does not respond to any

[438] allegation contained in the indictment.

There is no allegation in this indictment that any-

body was defrauded of any money, there is no al-

legation in the indictment that anybody paid any

money, and here is an attempt made to show that

the money has been paid when there is no allega-

tion in the indictment to that effect.

Mr. McDonald.—The defendant Kassmir joins

in that objection.

The COURT.—I do not see the reason for put-

ting it in evidence. He states he made the pay-

ment.

Mr. SWEENEY.—We want to show by this wit-

ness that he paid this check to Cromwell Simon &
Company. On the accounts of Cromwell Simon &
Company that check does not show up. We charge

in the indictment here it was part of the scheme

and artifice to defraud that the defendant should

take and convert such collateral securities to their

own use and benefit.

The COURT.—My point is this, the witness on

the stand testifies that he made such payment on

or about that time. Now, why is it necessary to

introduce the check? If the defendant should try

to show it did not occur, that he had not sent that

check at that time, then you could produce the

check, but I don't see any necessity for putting the

check in at this time.
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Mr. SWEENEY.—There is the matter of en-

dorsement on the back. We want to show that this

specific money was specifically converted to the use

of one of the defendants.

The COURT.—Q. Do I understand that you sent

this check through the mails that Mr. Sweeney is

holding in his hands, that he showed you.

A. Yes, through the United States mails.

Q. You got it back, I suppose, in your statement

later? A. Yes, I got it back.

Q. That is all you know about the payment?

A. That is all I know.

Mr. HARRIS.—I would like to join in the ob-

jection that [439] has already been made.

Mr. McMillan.—The defendant Robinson joins

in the objection.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
Mr. McDonald.—You win stipulate that that

is not the signature of the defendant Kassmir?

Mr. SWEENEY.—I will so stipulate, it is not

the signature of Harry M. Kassmir.

I never did get back my Di Giorgia stock nor my
Standard Oil stock.

Mr. SWEENEY.—That is all from this witness

at this time.

The COURT.—Now, Mr. Sweeney, you have

made a concession that that is not the signature of

Mr. Kassmir.
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Mr. SWEENEY.—I will merely put it in, then,

for the purpose of identification at this time.

(The check is marked TJ. S. Exhibit 41 for Iden-

tification.

(Which original exhibit is before this Honorable

Court by stipulation and order.

TESTIMONY OP MARY CHRISTENSEN, FOR
THE UNITED STATES (RECALLED).

EXCEPTION No. 39.

Mr. SWEENEY.—Q. Mrs. Christensen, you were

employed in office 1403 Hobart Building during the

latter part of 1925?

A. Yes.

Q. Did Mr. Kassmir ever give you any state-

ments to send out at that time?

Mr. McDonald.—That is objected to as imma-

terial, irrelevant, and incompetent. This witness

has testified that she was a stenographer in the

office of Mr. Kassmir 's attorney, and all [440] of

her testimony would be privileged.

Mr. HARRIS.—I make the objection that it is,

an attempt to adduce a privileged communication

from this witness, which is not permitted by law,

therefore immaterial, irrelevant, and incompetent.

Mr. McGEE.—I join in that objection.

Mr. SWEENEY.—Mr. Kassmir is not an attor-

ney, at least that much must be admitted.

Mr. HARRIS.—I have a direct decision upon
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the point, that even if the statement is made by the

client through an agent of the attorney, for in-

stance, an interpreter, whom it is necessary for him

to communicate through, that the privilege extends,

and it extends, of course, for the specific reason

that he should be permitted to talk freely to him.

The COURT.—I think in this case the theory

upon which the prosecution is working is that this

is a case where an attorney was a partj^ to the

scheme, and went into it intentionally, and conse-

quently, is one of the people in the design, and was

not merely one who was consulted for protection in

some transaction. The fact that he is an attorney

at law does not make him any the less amenable to

the charge of using the mails to defraud. I think

it is along that line that counsel spoke of that Eng-

lish case.

Mr. HARRIS.—Now, it has been very plainly

shown by the Government's testimony, in so far as

Robinson is concerned, he came into it many months

after

—

The COURT.—Counsel is anticipating. I do not

believe it is necessary for me to rule on it at this

time, because I have the district attorney's assur-

ance that it will be connected up, and the prosecu-

tion has not rested.

Mr. HARRIS.—I think a ruling should be made

at this time, because after the testimony is given

the damage will be done, and after two weeks' tes-

timony here the jury will have difficulty in [441]

determining what is stricken out.
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The COURT.—The prosecution cannot put in

their evidence all at once; the case is being built

up; it is a question for the Court finally as to

whether it has been built up. There is no practical

way of ruling to satisfy counsel's objection; the

Court cannot decide it until the testimony is in;

from a practical standpoint, there is no way for

the Court to rule on it now. When the prosecu-

tion rests we will know better what is in the record.

Proceed, Mr. Sweeney.

Mr. SWEENEY.—Answer the question.

A. Would you ask it again.

Mr. HARRIS.—Does your Honor overrule the

objection?

The COURT.—I overrule the objection.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
Mr. SWEENEY.—Q. Did Mr. Kassmir give you

any statements to send out concerning the Crom-

well Simon Company, from 1403 Hobart Building?

A. You mean Mr. Kassmir, himself?

Q. Mr. Kassmir, himself.

A. I don't remember any.

The COURT.—You don't recall any?

A. No.

Q. Speak right out.

A. I am trying to remember.

Mr. SWEENEY.—Q. I will ask you if you can

identify that signature, there, Mrs. Christensen.



520 Samuel H. Eoiinson and J. TT. Randolph

(Testimony of Mary Christensen.)

A. Yes.

Q. Whose signature is it? A. It is mine.

Q. Under what circumstances did you write it?

Mr. HARRIS.—That is objected to as attempting

to adduce a privileged communication, immaterial,

irrelevant, and incompetent.

Mr. McDonald.—We make the same objection

on behalf of the defendant Kassmir. [442]

Mr. McMillan.—On behalf of the defendant

Robinson we adopt the objection.

Mr. McGEE.—We adopt the objection on behalf

of the defendant Goodwin.

The COURT.—Overruled.
Mr. HARRIS.—Exception.
Mr. McGrEE.—Exception.
Mr. McMillan.—Exception.

Mr. McDonald.—Exception.
The COURT.—In other words, how did you come

to sign your name to that piece of paper?

A. The letter was dictated to me.

Q. Dictated to you by whom?

A. I guess Mr. Robinson must have done so.

Q. Do you know whether Mr. Robinson did?

A. Well, I guess he did, I could not say.

Q. You say you guess he did. Was it Mr. Rob-

inson ?

A. It was Mr. Robinson or Mr. Kassmir.

Q. Did you take dictation from both?

A. Mr. Kassmir was in the office at different

times.

Q. Did you take dictation from him?
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A. I couldn't say—I don't think I did; now, when

I think of it, I do not think I did actually take dic-

tation from him.

Q. Then who was it?

A. It must have been Mr. Robinson then.

Q. It is your belief it was Mr. Robinson?

A. Yes.

Q. How did you come to sign that signature?

A. I was asked to sign it and send it out.

Q. By whom? A. By Mr. Robinson.

Mr. HARRIS.—If your Honor please, I did not

want to interrupt your Honor's examination, but I

object to each and every question asked by the

Court, and move to strike out each and every one

[443] of the answers given, on the ground that

the communication was privileged, immaterial, ir-

relevant, and incompetent.

Mr. McGEE.—I join in the objection on behalf

of the defendant Goodwin.

Mr. McDonald.—The same objection on be-

half of the defendant Kassmir, and a motion to

strike out.

The COURT.—Have you any objection Mr. Mc-

Millan?

Mr. McMillan.—No.
The COURT.—The objection will be overruled.

Mr. HARRIS.—Exception.
Mr. McGEE.—Exception.

Mr. McDonald.—Exception.
Mr. SWEENEY.-^Q. Mrs. Christensen, I will
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show you this particular letter and ask you if you

can identify the signature.

A. Yes, it is mine.

Q. Under what circumstances was that signa-

ture written?

A. The same as the other, I guess.

Q. Who authorized you to sign the signature?

A. Mr. Robinson.

Mr. SWEENEY.—That is all.

Mr. McDonald.—^We make the same objection

in regard to this second letter.

Mr. HAERIS.—The same objection to this, and

I move to strike out the testimony of the witness

on the ground that it is a privileged communica-

tion, and shown by the testimony so to be.

Mr. McGEE.—The defendant Goodwin joins in

the objection and motion to strike.

Mr. McDonald.—Especially with regard to the

second letter, which appears to be a letter written

to another attorney at law.

Mr. McMillan.—We join in that objection.

The COURT.—Objection overruled.

Mr. HARRIS.—Exception. [444]

Mr. McGEE.—Exception.
Mr. McMillan.—Exception

Mr. McDonald.—Exception.
Mr. SWEENEY.—Q. Mrs. Christensen, you

took dictation from Mr. Pigott while he was work-

ing in that office?

Mr. McDonald.—objected to as immaterial,

irrelevant and incompetent.
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The COURT.—I will allow the question.

Mr. McDonald.—Exception.
A. He was in there; I don't remember taking

any dictation from him.

Mr. SWEENEY.—Q. Where did you get the

figures that are in that particular exhibit that I

last showed you?

Mr. HARRIS.—The same objection, on the

ground that it is privileged.

Mr. McDonald.—The same objection on be-

half of the defendant Kassmir.

Mr. McGEE.—The same objection on behalf of

the defendant Goodwin.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.

Mr. HARRIS.—Exception.
Mr. SWEENEY.—Q. Where did you get the

figures that appear in this letter or exhibit that I

last showed you?

Mr. McGEE.—The objection is renewed on the

ground stated.

Mr. McDonald.—The same objection on be-

half of the defendant Kassmir

Mr. HARRIS.—The same objection on behalf of

the defendant Randolph.

The COURT.—The same ruling.

Mr. McGEE.—Exception. [445]

Mr. HARRIS.—Exception.
Mr. McDonald.—Exception.
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A. I think the figures, as I remember it, were

copied from a slip of paper.

Mr. SWEENEY.—Q. Who supplied you with

the slip of paper?

Mr. HARRIS.—The same objection, on the

ground that it is a privileged communication.

Mr. McDonald.—The same objection on be-

half of the defendant Kassmir.

Mr. McGEE.—The same objection on behalf of

the defendant Goodwin.

The COURT.—The same ruling.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
Mr. HARRIS.—Exception.
A. Mr. Robinson, I guess, when he dictated the

letter.

Q. When you say ^^ guess' was it Mr. Robinson?

A. Yes, I guess so, I was working in his office.

Q. Don't say ^^ guess."

A. I could not be very definite.

Q. You do not believe anybody else gave you

that, do you? A. No.

Q. Then why have you any doubt?

A. The only thing is, I was working there, tak-

ing dictation, and transcribing it, and answering

the telephone, and I can't remember any particular

thing that came up at any time.

Q. I know, but have you any recollection of do-

ing it for anybody else but Mr. Robinson during

your employment? A. No.

Mr. SWEENEY.—That is all, from this witness.
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TESTIMONY OF J. A. BARDIN, FOR THE
UNITED STATES.

J. A. BARDIN, a witness produced on behalf

of the United [446] States, being first duly

sworn, testified in substance as follows

:

Direct Examination.

(By Mr. SWEENEY.)
I am an attorney at law, and reside at Salinas,

California. Have lived there practically all my
life. Was formerly Superior Judge of Monterey

County, almost ten years. I identify the letter

handed me. It was received in the course of mail

at my office in Salinas, and was written in answer

to one written by me. There are several letters

here taken from my files, all of these carbon copies,

they are initialed by me and I identify them. My
recollection now is that I received but one reply

and that was the letter that was first exhibited to

me. The exhibit you show me, I identify that posi-

tively by my initials in the lower left-hand comer.

That is in answer to the first letter that I wrote.

The originals of all these carbon letters were de-

posited in the course of the mail in my office, and

while I did not mail them personally, nevertheless

it was the practice in my office to have the stenog-

rapher mail all the letters, and I assume that that

letter undoubtedly took the usual course, which

was the practice in my office, it went into the United

States mail, addressed to the party whose name

appears at the top of the letter.
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EXCEPTION No. 40.

Mr. SWEENEY.—At this time I want to offer

in evidence both the letter written by Judge Bar-

din and the answer thereto, as Government's ex-

hibit next in order.

Mr. McGEE.—Objected to as immaterial, irrele-

vant, and incompetent, not binding on the defend-

ant Goodwin, being hearsay, unless it appears that

he was informed of its contents.

Mr. HARRIS.—The same objection on behalf

of the defendant Randolph.

Mr. McMillan.—And also on behalf of the de-

fendant Robinson. [447]

The COURT.—I suppose you are raising no is-

sues as to whether it was deposited in the United

States mail?

Mr. McDonald.—No.
The COURT.—The objection is overruled, and

it will be received in evidence.

Mr. HARRIS.—Exception.

Mr. McDonald.—Exception.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 26.)

(Which original exhibit is before this Honorable

Court by stipulation and order and is a letter set

forth in the indictment as Exhibit ^^J," dated May

13, 1926.)

Cross-examination.

(By Mr. HARRIS.)

I have no recollection of receiving a letter from
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J. W. Randolph. I may say that this letter is two

years old and I have not refreshed my recollection

very critically. I do not recall having received

such a letter. The letter that you show me pur-

porting to be from J. W. Randolph is not to me,

it is addressed to Mr. Johnson. Yes, Mr. Gustave

Johnson was my client.

TESTIMONY OF LEROY F. PIKE, FOR THE
UNITED STATES.

LEROY F. PIKE, a witness produced on he-

half of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. SWEENEY.)
I am an attorney at law and reside in Reno,

Nevada. Yes, I know the defendant, Mr. Robin-

son; I met him a couple of times. I know the de-

fendant Mr. Kassmir; I met him once, I think.

I think I met the defendant Cromwell Simon once

;

I would not know him if I saw him. I don^t know

either of the other two defendants, Mr. Randolph

or Mr. Goodwin. [448]

EXCEPTION No. 41.

Mr. McDonald.—May it please the Court, at

this time, slightly out of order, I would like to

ask permission to examine Mr. Pike as to his con-

nection with the defendants. I believe it will be

clearly shown he met them as an attorney in the
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exercise of his practice, and that all communica-

tions between Mr. Pike and these defendants are

privileged.

Mr. NAUS.—^We will consent to the examina-

tion out of order, if your Honor please, and we

would like, as soon as the examination is concluded,

to argue this question as to the admissibility of the

evidence, not only as to this matter, but as to any

other matter where this question of privileged com-

munication existed, and clear that up. Go ahead,

Mr. McDonald.

The COURT.—Proceed, Mr. McDonald.

Mr. McDonald.—Q. You are an attorney at

law?

A. Yes.

Q. Duly licensed to practice under the laws of

the State of Nevada? A. Yes.

Q. In that capacity, you were representing Mr.

Kassmir ?

A. I represented Mr. Robinson more, I think.

Q. You represented Mr. Robinson and Mr. Kass-

mir?

A. When they formed the corporation I per-

formed the services of forming the corporation for

them.

Q. All of your correspondence and all of your

meetings with Mr. Kassmir and Mr. Robinson were

in the course of the formation of this corporation?

A. Well, first in connection with the formation of

the corporation, and thereafter I received commu-
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nications from Mr. Robinson concerning certain

matters connected with the corporation.

Q. Concerning the affairs of the corporation?

A. Yes.

Q. You were and considered yourself as attorney

for that corporation?

A. I believe that I was acting in that capacity.

Q. You were acting in your professional capac-

ity? A. Yes. [449]

Mr. McDonald.—We object, if your Honor

please, to any testimony of this witness, on the

ground that it is a privileged communication be-

tween attorney and clients, and respectfully sug-

gest that this witness cannot testify to anything

that occurred between them. When I speak of his

clients, I mean Mr. Kassmir and Mr. Robinson.

The COURT.—You are representing Mr. Kass-

mir?

Mr. McDonald.—Yes.
The COURT.—As I understand it, you are ob-

jecting to his testifying?

Mr. McDonald.—Yes.
Mr. NAUS.—^Before ruling on the objection, and

before the argument on the objection, I would like

to ask two or three questions, with your Honor's

permission.

The COURT.—Very well.

Mr. NAUS.—Q. Mr. Pike, in addition to being

an attorney at law at Reno, Nevada, practicing

your profession there, you also run the business of



530 Samuel H, Robinson and J. W, Randolph

(Testimony of Leroy F. Pike.)

incorporating companies, do you not, incorporating

corporations in that state?

A. Yes.

Q. Mr. Pike, in the State of Nevada, there are

a considerable number of individuals and corpo-

rations who are engaged in the business of incor-

porating under the laws of Nevada corporations

for persons who make requests from other states?

A. That is true.

Mr. NAUS.—Q. Among the individuals and com-

panies that incorporate in Nevada corporations at

the request of those from other states, you are one

of the persons who, as an individual, is engaged in

that business: Isn't that correct?

A. I have no corporation, that is, no incorporated

business.

Q. You have no incorporated company, Mr. Pike,

but, for a number of years, you have followed that

business at Reno, Nevada, of incorporating corpo-

rations there under the laws of Nevada, upon such

requests [450] as you might receive from other

states? A. That is true.

Q. You follow the business, and have for years

followed the business, have you not, of incorporat-

ing corporations under the laws of Nevada, upon

requests from other states?

A. I would like to answer that question and make

an explanation as to what I did.

Mr. NAUS.—Q. Let us have both, first the an-

swer.

A. I don't know^ as I can answer without qualify-
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ing it, by an answer ^^Yes" or '^No." I am an

attorney at law, at least pretend to be, and, in the

course of my business, I incorporate companies.

Many of those companies come from other states,

most of them, as a matter of fact. Frequently, in

the incorporating of those companies, I act as resi-

dent agent for the company that I organize, and

in that capacity I would not act as an attorney at

law, but in the other capacities it is purely a mat-

ter of legal procedure in the organization of the

corporation.

Mr. NAUS.—Q. Now, Mr. Pike, is it not a fact

that in the incorporation of a corporation known

as Cromwell & Co., Inc., that you attended within

the space of 24 or 48 hours to the actual incorpora-

tion of that company, and you did not at any single

time give any advice to any of the defendants in

connection with it?

A. Well, I really could not tell you that, Mr. Dis-

trict Attorney, only to this extent: It is indistinct

in my memory as to just what we did. I don't

know whether they prepared articles of incorpora-

tion, themselves, and brought them to my office, or

whether they were prepared in my office. To con-

tinue with my answer, if it will be all right

—

Mr. McDonald.—To which we object as im-

material, irrelevant, and incompetent, and a privi-

leged communication.

Mr. HARRIS.—I have not objected to that an-

swer, but I object to any additional answer. [451]

The COURT.—In other words, you are not will-
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ing for this witness to explain the statement he has

heretofore given?

Mr. HARRIS.—I am not willing to have this wit-

ness testify at all if his relations were those of

attorney and client, and the cases very distinctly so

hold.

The COURT.—Let us not go into that point.

The witness has already, without objection from de-

fendants, testified to a certain point. Now, all he

is asking to do is to explain the answer. You do

not object to the answer he has given up to this

point ?

Mr. HARRIS.—I am objecting to any testimony

concerning this, on the ground it is privileged.

The COURT.—I will overrule the objection.

Mr. HARRIS.—Exception.
A. As I said, I don't know, I don't remember

whether or not they prepared the articles of in-

corporation and brought them to my office, or not

—

I do not remember just exactly what the procedure

was upon that occasion. I do remember that these

gentlemen came to my office, and that I proceeded to

organize a corporation for them, doing certain

things in connection therewith which I might con-

sider to be the services of an attorney, and which

you might not.

Mr. NAUS.—Perhaps you and I might diifer on

that, and the Court might differ on that.

A. Yes.

Q. Your business with them was conducted

mainly by correspondence, was it, Mr. Pike?
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A. All business except one meeting.

Q. I hand you what is marked Exhibit 33 for Iden-

tification, and ask you if you recall having received

that in the mails, at about the date it bears date,

from Mr. Robinson.

Mr. HARRIS. — At this time, if your Honor

please, we object to the witness testifying as to

whether he received any letter, he having testified

that all of this business in connection with this

transaction was in his capacity as attorney at law.

[452]

The COURT.—I am presuming that the District

Attorney's theory is that he is going to either prove

Mr. Pike as one of the parties to the design, with

the knowledge that it would be necessary for him to

have, or he is endeavoring to show that despite the

statement already made by the witness that he was

employed entirely in the capacity of an attorney at

law, that, as a matter of fact, he was not an at-

torney.

Mr. NAUS.—Correct. May I add, your Honor,

the inquiry now before the Court is an inquiry as

to whether a certain objection to a right of privilege

is a proper objection. I am merely examining with

respect to that. When we finish the temporary ex-

amination we will go back to that objection and I

then wish to argue first, that Mr. Pike did not act as

an attorney in this matter within the meaning of the

law, and, secondly, even though he did, we will show

that the privilege does not exist in this case, as I

will point out from the authorities.
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A. Your Honor, I would like to ask a question for

information, if I may, as to the statement the Court

made, as to what the deductions were from the pro-

cedure of the District Attorney. I came here under

subpoena of the District Attorney to testify in this

case, and give him such information as I am called

upon to give, which I am perfectly willing to give,

if it is not privileged.

The COURT.— Never mind involving yourself.

The situation here is there are certain exceptions

to the rule, and you are not interested, so far as the

ruling of the Court is concerned, if questions are

allowed by the Court. Of course, we want a candid

expression from you as a witness as to whether you

were working in the capacity of an attorney, as far

as you know.

The WITNESS.—In my opinion, I was.

Mr. NAUS.—Let us get back to the question.

Q. You recall, do you not, that, as you stated,

your business with [453] these gentlemen was by

correspondence, and you recall further, do you not,

receiving from Mr. Robinson that letter marked Ex-

hibit 33 for Identification? A. Yes.

Mr. HARRIS.—If your Honor please, I renew

the objection, and would like a ruling of the Court

on it. Counsel is asking a new question now, and

I want to preserve the record. If it is a privileged

communication, he is not entitled to an answer.

The COURT.—The objection will be overruled.

Mr. HARRIS.—Exception.
Mr. McDonald.—Exception.
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Mr. NAUS.—Q. You recall further, do you not,

that it was upon that letter that you thus received,

Exhibit 33 for Identification, that you proceeded

to incorporate the corporation in question?

Mr. HARRIS.—Objected to as leading and sug-

gestive, and calling for the conclusion of the wit-

ness, and asking for a privileged communication.

Mr. NAUS.—I have not asked for the contents

of any communication so far.

Mr. HARRIS.—Your Honor has instructed us

several times not to argue these points, and we do

not desire to interrupt an answer. Mr. Naus has

not been here throughout the case, and I do not

desire to add on to the record or interrupt the

testimony, but it puts us to a good deal of disad-

vantage when Mr. Naus constantly makes this kind

of remarks, and we do not answer them.

The COURT.—If Mr. Naus makes a statement

that is not properly in the record, or in evidence,

although it should not have been made, it is not to

be considered as evidence, of course; no statement

of counsel is to be received by the jury as evidence.

I will allow the question.

Mr. HARRIS.—Exception.
A. Undoubtedly no. [454]

Mr. NAUS.—Q. Now, Mr. Pike, it is a fact, is

it not, that when you were called upon to incor-

porate this corporation in question, you were not

asked to give a single piece of advice to any one of

the defendants?

Mr. HARRIS.—Objected to as leading and sug-
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gestive, immaterial, irrelevant, and incompetent,

tending to elicit a privileged communication.

Mr. NAUS.—I am trying to find out if he was

employed to give any advice, or whether he was

merely employed to do a ministerial or clerical act.

Mr. HARRIS.—It does not make any difference.

The COURT.—I will overrule the objection.

Mr. HARRIS.—Exception.
A. Well, up to the time of receiving this com-

munication, I had undoubtedly never met any of the

gentlemen except Mr. Robinson, and I think per-

haps before that time I had met him through an

attorney in San Francisco for whom I had incor-

porated a company.

Mr. NAUS.—I ask that the answer go out as not

responsive.

A. I have not finished, yet. According to my
recollection now, the articles of incorporation were

sent to me, and I was requested to see whether or

not they were in conformity with the laws of Ne-

vada; and if they were, to see that they were filed

and copies of same were sent to them after the com-

pany was organized, and that undoubtedly was done,

but the letter is not in evidence.

Q. Now, Mr. Pike, I hand you another document,

marked Exhibit 34 for Identification, and ask you

whether you recall receiving that from Mr. Robin-

son as a part of the instructions to you in this cor-

poration work by you?

Mr. McDonald.—To which we object as imma-
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terial, irrelevant, and incompetent, a privileged

communication between attorney and client. [455]

Mr. NAUS.—I am merely asking if he received

it.

Mr. HARRIS.—We join in the objection in be-

half of the defendant Randolph.

The COURT.—I will overrule the objection, at

this time.

Mr. HARRIS.—Exception.
Mr. McDonald.—Exception.
A. Yes, I received this letter at the organization

of the company.

Mr. HARRIS.—Now, if your Honor please, the

witness has testified he received it, and we ask that

he not refresh his recollection from it, but that we

have his testimony without refreshing his recol-

lection from it. It is not a memorandum made in

his handwriting.

Mr. NAUS.—Q. Now, Mr. Pike, I hand you Ex-

hibit 35 for Identification, and ask you whether you

received that from Mr. Robinson in the course of

his instructions to you about this incorporation

work.

Mr. McDonald.—To w^hich we object as imma-

terial, irrelevant, and incompetent, and a privileged

communication between attorney and client.

Mr. HARRIS.—We join in the objection.

The COURT.—This particular letter ^'YY," was

received after the incorporation?

A. Yes.

Q. Was that true of that other one?
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A. That must have been.

Q. In other words, at that time you were acting

as the agent, were you ?

A. Your Honor, I do not believe I ever acted as

agent for this company, but the records from the

Secretary of State's office, or the Clerk's office

would show whether I was, or not, but acting as

resident agent would not have anything to do, neces-

sarily, with the transfer of stock certificates, unless

you were acting as registrar or as assistant secre-

tary.

Mr. NAUS.—Q. Getting back to the question, did

you or not receive that as a part of the incorpora-

tion work done by you for Mr. [456] Robinson?

A. Yes.

Q. Now, Mr. Pike, I hand you another document,

marked Exhibit 36 for identification, and ask you

whether you likewise received that from Mr. Rob-

inson as part of your instructions in this incorpora-

tion work ?

Mr. McDonald.—To which we object as imma-

terial, irrelevant and incompetent, a privileged com-

munication, between attorney and client.

Mr. HARRIS.—We join in the objection.

The COURT.—The objection will be overruled.

Mr. HARRIS.—Exception.
Mr. McDonald.—Exception.
A. Yes, I received this letter.

The COURT.—In regard to the issuing of certifi-

cates in connection with the corporation, you would

do that as agent ?
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A. Frequently, in order to have stock certificates

issued in the State of Nevada, they ask some person

in the office to be named as a registrar, or as assist-

ant secretary, or something of that sort, and then

on their instructions the stock is issued. The resi-

dent agent merely acts for the purpose of receiving

process, service upon him in legal procedure.

Q. But I mean to say that in acting for the pur-

pose of transfer of stock, or issuing of a particular

kind of a certificate, in doing that particular act

you would not characterize it as part of your law

work? A. No.

Q. You feel that in that work you would be act-

ing in the capacity of agent?

A. Yes. That w^as done merely as an accommo-

dation.

Mr. NAUS.—Q. As a matter of fact, it was your

stenographer at Reno who acted as secretary or

transfer agent for this corporation, was it not.

A. That is true, and they wrote to me apparently

instead of to her, and I gave the letter to her and

she did as they [457] requested.

Q. Then you would write back and tell them it

was done?

A. After the incorporation of the company, yes.

Q. Now, Mr. Pike, I hand you a batch of papers,

and ask you whether you recognize those as your

own personal file that was sent to San Francisco a

couple of months ago—^your own personal file of

letters that you wrote to Mr. Robinson in reply to

the letters I have handed up to the Court.
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Mr. McDonald.—To which we object on the

ground it is immaterial, irrelevant, and incompe-

tent, a privileged communication between attorney

and client.

The COURT.—Q. During that time did you act

in the capacity of agent as distinguished from an

attorney at law?

A. As a matter of fact, I do not believe I ever was

the agent for this corporation.

Q. But didn't you do acts which were the acts

of an agent? A. Yes.

Q. For instance, the work in this last letter ap-

pertains to work which was not, in itself, the work

of an attorney at law?

A. Yes, I think that is correct.

Q. So that although you may not have been resi-

dent agent, you did act as distinguished from an

attorney at law?

A. In those capacities I did.

Mr. HARRIS.—I join in the objection made by

counsel.

Mr. HARRIS.—As far as the defendant Ran-

dolph is concerned, I join in the objection, and I

adopt the objection of hearsay, there is no connec-

tion shown.

The COURT.—The objection will be overruled.

Mr. HARRS.—Exception.
Mr. McDonald.—Exception.
The COURT.—As I understand it, from what

you hold there, [458] that work is characterized
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as the work of an agent as distinguished from an at-

torney at law?

A. I think most of those letters refer to that.

Q. If there are any that do not, specify any re-

garding work that you were doing in the capacity

of an attorney at law; segregate them.

Mr. HARRIS.—One moment. I object to that

as calling for a conclusion on the part of the wit-

ness. That is for the Court to determine, as to

whether they are in the capacity of an attorney at

law, or as an agent.

Mr. NAUS.—I think Mr. Harris states the cor-

rect rule, it is for your Honor and not the witness.

The COURT.—I was going to do that. You
separate them and hand them to me.

A. Well, I think that is for your Honor to de-

termine.

Mr. NAUS.—Hand them up to the Court.

Q. Were these letters sent by you to Mr. Robin-

son as a part of the correspondence in which you

received these other letters from him? A. Yes.

Q. That batch you hold in your hand and the

batch on his Honor's bench comprise the transac-

tion between you and any of these defendants?

A. Absolutely.

Q, And your entire dealings were by correspond-

ence as far as this corporation work was con-

cerned ?

A. Except when they first organized the com-

pany they appeared there and held a meeting there.
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Q. Just the routine steps of making out, the pa-

per steps that were taken? A. Yes.

Mr. NAUS.—Q. Do these yellow sheets that you
just held in your hand, together with the white

sheets on his Honor's bench, do those, together,

comprise the transaction between you, on one side,

and the defendant on the other, with reference to

this corporation [459] work?

Mr. HARRIS.—We object on the ground it is

an incorrect statement of the testimony, the wit-

ness having already stated they were there in per-

son, and transacted business, and adopt the rest of

the objection.

Mr. McDonald.—The same objection on be-

half of the defendant Kassmir.

The COURT.—Were they there in person?

A. Well, on one occasion, when they organized

the company, Mr. Robinson and Mr. Kassmir, and

I think Mr. Cromwell Simon was there, but I am
not sure about that. I think they came up there

one day and held a meeting, but outside of that,

if they were all there, these letters represent the

entire transaction between us.

Mr. NAUS.—If your Honor please, unless coun-

sel wish to examine him further on the question, I

am prepared to argue the question of the admissi-

bility of the evidence.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
Mr. McDonald.—Just one question:
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Q. You met Mr. Kassmir, did you not, before

you met Mr. Robinson?

A. I don't remember whether I did, or not. I

know Mr. Robinson was sent to me one time by an

attorney named Frank Golden, for whom I organ-

ized a couple of companies.

A. Anyhow, Mr. Golden had some companies in-

corporated, and then he sent Mr. Robinson to me,

and whether I met Mr. Robinson before I met Mr.

Kassmir I don't know. As a matter of fact, I al-

most had forgotten having met Mr. Kassmir until

I saw him in the courtroom.

Q. You would not say positively that you had

not met Mr. Kassmir and Mr. Cromwell Simon be-

fore you met Mr. Robinson, and were retained by

them to advise them as to the proposition of incor-

porating under the laws of Nevada?

A. Undoubtedly I did advise them about incor-

porating [460] under the laws of Nevada.

Whether I met him before Mr. Robinson, or at the

same time, I would not be able to tell you.

Q. You advised them as to the very liberal fea-

tures of the Nevada laws?

A. What I believed to be liberal features, yes.

iQ;. You discussed with them that advice?

A. I don't know whether you want me to go

ahead with the answer on this matter.

Mr. NAUS.—I am not objecting. Go ahead and

answer any question that is asked you.

A. I think I did, perhaps.
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Mr. McDonald.—Q. And in all of this trans-

action, Mr. Pike, you acted as an attorney at law?

A. Well, up to a certain point I would say I did.

Q. You never were resident agent of this corpo-

ration ?

A. No, I thought that I had been, but it devel-

oped that I was not resident agent, and in receiv-

ing letters from Mr. Robinson concerning the

transfer of stock I suppose he wrote to me because

he probably told me that I was acting as resident

agent, or because my stenographer at that time was

acting as registrar or assistant secretary of the cor-

poration.

Q. You know, as a matter of fact, that Mr. Mc-

Caffrey was the resident agent of this corporation?

A. I think he was, now.

Q. These letters were sent to you in your capa-

city as attorney at law to advise with Mr. McCaf-

frey ?

A. Well, I never advised with Mr. McCaffrey,

at all, that I remember of. Once in a while he

would come around and have me identify him to

cash a check, or something, but when I would re-

ceive these letters from Mr. Robinson I would hand

them to my stenographer, and she would carry out

their instructions and perhaps hand whatever pa-

pers were necessary to be delivered to him to me to

see whether or not they were correct as far as the

form of procedure was concerned, and they would

be mailed to him.

Mr. McDonald.—At this time, on behalf of
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the defendant [461] Kassmir, we will renew our

objection, and ask that all of the testimony of this

witness be stricken out on the ground that it is a

privileged communication between attorney and

client.

Mr. HARRIS.—We join in the objection made
by Mr. McDonald.

The COURT,—At this time the objection will be

overruled.

Mr. HARRIS.—It was really a motion to strike.

It is denied?

The COURT.—Denied.
Mr. HARRIS.—I wish to note an exception on

behalf of the defendant Randolph.

Mr. NAUS.—Q. Now, Mr. Pike, one of your an-

swers to Mr. McDonald was, as I recall it, ^'I think,

perhaps." You recall that answer, when he was

asking you as to whether you had given any advice

outside of what these letters called for?

A. Well, I notice in that

—

Q. (Interrupting.) Do you remember that an-

swer? A. Yes.

Q. Did you answer that way because you had no

independent recollection right now of having ever

given any advice other than what you gave in writ-

ing these letters?

A. I do think, Mr. District Attorney, that on one

occasion, when the company was formed, that these

gentlemen were there, and that I perhaps advised

them as to the procedure under the Nevada laws.
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Q. You say perhaps you advised them. Can you

say that you did?

A. I could not say positively, but I notice in the

first communication to me that they asked me to

look over the articles and

—

Mr. NAUS.—^Q'. Have you finished your answer?

A. No, I had not. They asked me to look over

the articles and advise them as to whether or not

they were in correct form under the Nevada law.

Q. I am asking you at this time not to reason

from anything you see in writing, here, but to

search your recollection and say whether from your

recollection you can say there was ever a single

time that [462] you had any oral interview with

any of these defendants and advised any of them.

A. I may be mistaken, but I believe that I did,

that the first meeting was held after the articles

of incorporation had been filed, that these gentle-

men came to Reno and came to my office, and that

there a meeting was held, and that on that occasion

I advised them as to the form of different resolu-

tions that should be passed, and matters of that

kind.

Q. But you have no distinct recollection of that,

have you, beyond assuming that that probably hap-

pened? A. Well, I am quite sure that it did.

Mr. NAUS.—That is all.

Mr. McDonald.—At this time we renew our

motion.

Mr. NAUS.—We are prepared to argue this

whole matter now, if your Honor please.
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Mr. McDonald.—We renew our motion to

strike all of the testimony of this witness from the

record upon the ground that the testimony shows

that this witness was acting in the capacity of an

attorney at law in the State of Nevada, that all of

his communications with these defendants, or any

of them, were privileged communications, and ad-

vice that he gave his clients, upon requests for ad-

vice.

Mr. HARRIS.-—We join in the motion on behalf

of the defendant Randolph.

(Thereupon the jury retired and counsel pro-

ceeded to argue the question, at the conclusion of

which the jury returned to the courtroom.)

The COURT.—The jury being present, and the

defendants being present, I will ask the reporter to

read the motions of counsel.

(The record was read by the reporter.)

The motions will be denied.

Mr. HARRIS.—Exception on behalf of the de-

fendant Randolph.

Mr. McDonald.—Exception on behalf of the

defendant Kassmir. [463]

Mr. SWEENEY.—At this time I would like to

offer in evidence Government's Exhibit No. 33 for

Identification.

Mr. McDonald.—To which we object on the

grounds heretofore stated.

Mr. HARRIS.—We object on the ground it is a

privileged communication, and not permitted to be

divulged by the law.
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Mr. McMillan.—As far as the defendant Rob-

inson is concerned, it is objected to on the ground

the proper foundation has not been laid.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception on behalf of the de-

fendant Randolph.

Mr. McMillan.—Exception on behalf of the

defendant Robinson.

Mr. McDonald.—Exception on behalf of the

defendant Kassmir.

Mr. SWEENEY.—Q. How did you get this let-

ter?

A. I got it through the mail, I imagine.

The COURT.—Q. You imagine. Do you know

that?

A. I am quite sure it must have come through

the mail, yes.

Mr. SWEENEY.

—

Q, Do you recall receiving it

through the mail?

* A. I know it was in our file, and I was requested

by the United States District Attorney to bring it

down here.

Mr. McMillan.—We renew our objection to

the introduction of the document in evidence, on

the ground it has not been identified as having been

received by the witness through the United States

mails.

Mr. HARRIS.—The same objection.

The COURT.—I will permit it to be received.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception. •
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Mr. SWEENEY.—It is dated July 25, 1925,

Samuel H. Robinson, Attorney at Law, Hobart

Building, San Francisco, Cal.

(The document was marked U. S. Exhibit 27.)

[464]

(Which original exhibit is before this Honorable

Court by stipulation and order and is a letter set

forth in the indictment as Exhibit ^^WW," dated

July 25, 1925.)

EXCEPTION No. 42.

Q. Can you identify that, Mr. Pike? A. Yes.

Q. What is that?

A. This is a letter I wrote to Mr. Robinson when

I received that letter.

Q. When you received this letter through the

mail?

A. Yes, when I received it—I think I received it

through the mail.

Mr. SWEENEY.—If your Honor please, I offer

in evidence the letter of July 28, 1925, addressed to

Mr. Samuel H. Robinson.

Mr. HARRIS.—To shorten the record, may it be

deemed that we make the same objection, and may
it be so stipulated, to each and every one of these

letters between Mr. Pike and Mr. Robinson, on the

same grounds heretofore stated, they are privi-

leged communications, and, therefore, are not ad-

missible ?

The COURT.—On the objection of being privi-

leged communications.
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Mr. HARRIS.—Yes, unless counsel have any ad-

ditional objections.

Mr. McMillan.—The objection of Robinson is

that these letters are without proper foundation; it

has not been shown that they were deposited in the

mail in this jurisdiction, that is, in the Southern

Division of the United States District Court for

the Northern District of California, nor has it been

shown that they were received by the witness

through the mail, or sufficiently shown that they

were mailed, or that they had been received in this

jurisdiction through the United States mail.

Mr. HARRIS.—We adopt that objection on be-

half of the defendant Randolph.

The COURT.—^Q. Did you mail the original let-

ters?

A. I never mailed them, I dictated the letters,

and this has got my dictation marks on it. [465]

Q. You don't know, personally, whether it was

mailed, or not?

A. Personally, I do not; that is, I could not say

it was put in the postoffice, but that is my belief,

that it was.

Q. In other words, all you did was to dictate it,

sign it, and give it to whom?
A. To my stenographer. Perhaps I did not even

sign it.

Q. And you gave her instructions to mail it ?

A. Yes. That is as far as I can go.

Mr. SVV^EENEY.—It is in the ordinary course

of business.



vs. United States of America. 551

(Testimony of Leroy F. Pike.)

Mr. SWEENEY.—As a matter of fact, this let-

ter is not an indictment letter.

The COURT.—I presume you are offering it be-

cause it is a letter that you believe was received by

the defendants, or some of them, in connection with

the scheme?

Mr. SWEENEY.—It is a part of the general

scheme.

The COUET.—But you do not show that it was

ever received. How does this bear on it if it is not

shown it was put in the mail?

Mr. SWEENEY.—Because Mr. Pike testified

that was the usual way of mailing letters.

Mr. McGEE.—That is no proof that this letter

was ever mailed in the United States postoffice box.

The COURT.—I will sustain the objection to this

letter.

Mr. SWEENEY.—The question, your Honor, is

was the letter received? We are not interested in

this particular letter as a mail letter. It is not a

letter set out in the indictment.

The COURT.—How are you going to connect it

up with the fact that it was received?

Mr. SWEENEY.—Q. Can you identify this?

A. Yes, that is one of the letters.

Mr. McGEE.—Are we still on the last letter, or

are we proceeding on some other letter? [466]

The COURT.—For your information, so we
won't have to have the record read, the copy of the

letter which was offered has not yet been received.

Mr. Sweeney is endeavoring now, as I understand
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it, to lay a proper foundation for its reception in

evidence.

Mr. SWEENEY.—Q. Are you familiar with

that letter?

A. Yes.

Q. Did you receive this through the mail?

A. I received it in my office, and I want to state

—

The COURT.—Do you open up your own mail?

A. Most all of my mail I open. Frequently it is

opened by my secretary and I read it.

Q. When you receive your mail after it has been

opened by someone else, do they bring you the en-

velope as well as the letter?

A. Yes, as a rule, it is all laid on my desk.

Q. You say as a rule. Have you any recollec-

tion?

A. I am convinced in my own mind that I re-

ceived it through the United States mail, in the or-

dinary way, the same as all letters.

Q. Is that your recollection?

A. That is my recollection.

Mr. SWEENEY.—At this time we make an offer

of Government's Exhibit No. 35 for Identification.

Mr. McDonald.—We object on the ground

heretofore stated, and on the further ground the

witness does not know whether this was received

through the United States mail.

Mr. McMillan.—The defendant Robinson ob-

jects on the ground that the proper foundation has

not been laid, in that it has not been shown that this
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letter was mailed in this jurisdiction, or the other

letter received was mailed, or received in this juris-

diction.

The COUET.—I might call counsel's attention

to the fact that whether it went through the mail,

or not, it might be relevant; it might have been a

letter which was written and signed, and have some

bearing upon the issue, show some connection with

it, and at the same time it might have been deliv-

ered by hand. You may make your [467] ob-

jection as to the mailing, or you can make it a com-

plete objection.

Mr. McMillan.—I adopt your Honor's sugges-

tion.

Mr. McGEE.—The defendant Goodwin does, also,

with the further objection that it is one of the let-

ters upon which one of the counts of this indict-

ment is based, and according to the allegation of

the indictment it was mailed in the United States

mails, and, therefore, that becomes a material part

of the admissibility of this letter in evidence, to

sustain that letter being received in evidence.

Mr. HARRIS.—I adopt all of the objections

made on behalf of the other defendants.

The COURT.—Overruled.
Mr. McMillan.—Exception.
Mr HARRIS.—Exception.
(The document was marked U. S. Exhibit 28.)

(Which original exhibit is before this Honorable

Court by stipulation and order and is the letter set

forth in the indictment as Exhibit ^^AAA.")
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EXCEPTION No. 43.

Mr. HARRIS.—Q. Mr. Pike, you have no recol-

lection, no independent recollection of your own, of

that letter actually having been mailed, have you?

A. The only thing I can answer is that I seldom

mailed a letter, myself, out of my office, and I doubt

if I did that.

Q. Then I take it your answer would be that you

have not any independent recollection of that letter

having been mailed: Is that right?

A. I have not any independent recollection of

putting it in the postoffice, myself.

Q. Or of anyone else actually having put it in the

postoffice ?

A. Well, I dictated it and said ''Mail it,'^ or

^'Send that letter to Mr. Robinson," or whoever it

was going to. [468]

Q. Mr. Pike, you do not even have the recollec-

tion that you positively said that, do you? Isn't

it true that all you know is that it appears in your

files, and, therefore, you assume that it was mailed

:

Is that right ? A. Yes, that is true.

Q. Whether the girl mailed the particular letter

of which this is a copy, or whether she changed it

and mailed another one, you would be wholly un-

able to say?

A. Of course, I would be wholly unable to say.

Q. You know frequently in business a mistake

is made, a letter is re-written, and the first carbon

copy is placed in the files. You do not keep your

file, yourself, do you? A. No.



vs. United States of America, 555

(Testimony of Leroy F. Pike.)

Q. And, for that reason, you are unable to state

whether it had been mailed? A. Yes.

Mr. SWEENEY.—Q. Did you receive an answer

to it, Mr. Pike?

A. If there is one in that file, I did.

Q. Suppose I show you these letters and ask you

if they represent answers to these letters.

A. This letter is written on August 13, and there

is a letter of August 26, 1925, acknowledging the

receipt of certain matters mentioned in this letter

of August 13.

Q. Was the letter mailed?

A. I believe it was mailed, yes.

Mr. HARRIS.—I move to strike out what he

believes as a conclusion.

The COURT.—If you are trying to present this

on circumstantial proof, I think you ought to show

all the circumstances to justify a belief that there

might have been such an occurrence, and present it

to the Court in such a way that it would know what

you are presenting it on. There is no direct tes-

timony, that I can see, that this letter was mailed.

There is the circumstantial evidence that Mr. Pike

thinks that he dictated that letter, the circumstance

that he believes he gave it to his stenographer to

mail, and he finds it in his file. [469]

Mr. SWEENEY.—And also there is the testi-

mony that he did with this letter the same as he

has done with every letter. It shows the course of

conduct by Mr. Pike.
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The COURT.—It is up to counsel to do that, and

not the Court.

The WITNESS.—I do not want the Court to

think I am evading, I am saying I cannot say it

positively.

The COURT.—It is not a question of your eva-

sion; it is a question of whether the Court is justi-

fied in receiving a letter in evidence. I am not

trying to justify myself with you. I am dealing

with attorneys in their presentation, and I am not

speaking about anything that affects you personally.

It is up to counsel to point out how it is connected

up.

Mr. SWEENEY.—Qi. You have already identified

that, I believe, Mr. Pike.

A. Yes.

Mr. SWEENEY.—At this time I will offer in

evidence Grovernment 's Exhibit No. 34 for Identifi-

cation.

Mr. McDonald.—To which we object on the

ground it is immaterial, irrelevant, and incompe-

tent, a privileged communication, upon the further

ground that the proper foundation has not been

laid.

The COURT.—On this letter no testimony has

been offered, at all, practically none. I suppose as

to this letter the procedure was the same as before,

that is, you received it, and believe it [470] came

through the United States mails, but you don't know

positively how it got on your desk.

A. That is correct.
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Q. You found it in your files ? A. Yes.

Q. You recall receiving the letter, but you don't

know how you got it, except you got it on your

desk? A. Except my own belief, that is all.

Mr. McMillan.—The defendant Robinson

makes the same objection that has heretofore been

urged to the other exhibits, upon the ground that

the proper foundation has not been laid.

The COURT.—The objection will be overruled.

Mr. McMillan.—Exception on behalf of the

defendant Robinson.

Mr. HARRIS.—Exception on behalf of the de-

fendant Randolph.

(The document was marked U. S. Exhibit 29.)

(Which original exhibit is before this Honorable

Court by stipulation and order and is the letter set

forth in the indictment as Exhibit ^^YY.")

Referring to the letter of Samuel H. Robinson

of August 26, 1925, and in answer to your question

whether I mailed those certificates, I gave that let-

ter to the stenographer and instructed her to fill

them out as requested, and to mail them to him. I

have no direct knowledge whether they were mailed

or not; she can undoubtedly testify whether they

were or not. [471] The method of handling cor-

respondence in my office was, I would dictate a let-

ter to my stenographer, and sometimes if it was in

the course of routine business, I might not even

sign it, and she would put a stamp on it and put

it in the postoffice. This would be in the ordinary

course of my business.
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EXCEPTION No. 44.

Mr. SWEENEY.—Q'. I will show you this letter

and ask you if you can identify that.

A. Yes, that was written to me by Mr. Robin-

son.

Q. On the subject matter? A. Yes.

Mr. SWEENEY.—At this time I offer in evi-

dence Government's Exhibit No. 36 for Identifica-

tion.

The COURT.—Let me see what that is.

Mr. SWEENEY.—The signature has already

been identified.

Mr. McDonald.—objected to on the ground

it is immaterial, irrelevant, and incompetent, and

a privileged communication.

Mr. McMillan.—Objected to on the grounds

heretofore stated with reference to the other letters^

and, furthermore, that the venue has not been suffi-

ciently established.

Mr. HARRIS.—I adopt all the objections on

behalf of the defendant Randolph.

The COURT.—The objection will be overruled

and it will be admitted in evidence.

Exceptions were taken on behalf of defendants

Kassmir, Randolph, and Robinson.

(The document was marked U. S. Exhibit 30.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit '^BBB.'')
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EXCEPTION No. 45.

Referring to the letter of July 25 received from

Robinson, I did receive an original and two copies

of the articles of [472] incorporation of the

Cromwell Company, and filed a copy of them at the

Secretary of State's office in Carson City, and filed

a copy in the County Clerk's office in the city of

Reno, and kept the other copy in the office, I im-

agine, as the law requires. The exemplified copy

that you are now offering in evidence is a true copy

of the articles that I left with the Secretary of State

on July 30, 1925.

The foregoing testimony was objected to by coun-

sel for Randolph on the grounds that it is imma-

terial, irrelevant, and incompetent, and privileged

communications between attorney and client; ob-

jections overruled, and exception noted.

(The document was marked U. S. Exhibit 31,

which original exhibit is before this Honorable

Court on stipulation and order.)

The corporation had an initial meeting in the

office. There were present Mr. Glynn, Mr. Cahlan,

Miss Zannon, myself, Mr. Kassmir, Mr. Robinson,

and Mr. Cromwell Simon. I do not remember

Cromwell Simon very much ; I am quite sure he was

there. Miss Zannon wrote up the minutes of the

first meeting.

Q. Were the}^ written up under your supervision ?

A. Yes, I dictated them, I think, largely, perhaps

not all of them.
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Q. Do you know where the original minutes are?

A. No.

Qi. Have you got them ? A. No.

Mr. SWEENEY.—Now, your Honor, I want to

present them.

Mr. McDonald.—We object on the ground it

is immaterial, irrelevant, and incompetent, a privi-

leged communication between attorney and client.

The COURT.—Overruled.

Mr. McDonald.—Exception.
A. This appears to be the minutes of the first

meeting of this company, at least a portion of them.

[473]

Mr. HARRIS.—I move to strike that out as being

a conclusion of the witness, it appears to be.

The COURT.—I don't know that this is being

offered to the witness more than for the purpose

of refreshing his memory. Are you offering it, Mr.

Sweeney ?

Mr. SWEENEY.—Later on we expect to offer

them in evidence, but now I want to refresh his

memory.

The COURT.—The only purpose is to have you

view them, and after you have done so say if it ac-

tually does refresh your memory.

A. Yes, I do remember we had a meeting, and, as

customary in the organization of a company, the

usual form of minutes were written up.

Q. In what way do they refresh your memory, as

far as what you have testified to ?

A. Well, as to the parties who were there.
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Q. Give us the advantage of your refreshing, so

far as appertains to the questions that have been

propounded.

A. It does show me that the parties I have men-

tioned as being present were there, and as to the

date of the meeting, and that is all. Of course,

there are matters in here in the minutes that might

refresh my memory as to what occurred there.

Q. No, only to the extent of the questions that

were propounded to you.

Mr. SWEENEY.—Q. Mr. Pike, who was elected

president of the corporation at that time?

Mr. McDonald.—objected to as immaterial,

irrelevant, and incompetent, and the minutes of

the meeting are the best evidence.

The COURT.—Overruled.
Mr. McDonald.—Exception.
A. I will have to refer to these

—

Mr. HARRIS.—Just a minute. I would like to

join in that objection. [474]

The COURT.—The same ruling.

Mr. HARRIS.—Exception.
The COURT.—It is not for the purpose of your

reading that to the jury; the question is, after read-

ing it, does it bring back to your mind these facts ?

A. Yes, but I am uncertain without looking at

this as to who was elected president.

Mr. SWEENEY.—It is just for the purpose of

clearing up that very uncertainty.

The COURT.—You may look at it and see if you
have an independent recollection after you view it,
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not merely for the purpose, though, of reading it.

Do you really have an independent recollection,

after seeing that ? Does it recall it to you as to who

actually was elected president?

A. Well, of course

—

Mr. SWEENEY.—Q. After refreshing your

recollection, Mr. Pike, do you know who was elected

president of the corporation?

Mr. McGEE.—That is objected to as calling for

the conclusion of the witness. He has not stated it

refreshed his recollection.

The COURT.—I will sustain the objection.

A. I am under the impression that Harry Kass-

mir was elected president, but I may be wrong.

Mr. HARRIS.—I object to his volunteer state-

ment not in answer to any question that can be ob-

jected to.

The COURT.—It goes out.

Mr. SWEENEY.—Q. Do you know who was

elected vice-president ?

A. I really could not tell you without I looked

at the minutes.

The COURT.—Q. I thought you looked at them.

A. Your Honor instructed me that I should not

read them.

Q. I said not to read them to the jury, but read

them to yourself, and tell us whether they recall it

to you, or whether you are merely refreshed by

rote of what is in there; see if [475] it actually

brings back to your mind that circumstance, and if

you can state from your own knowledge of course we
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want it. If it does not refresh your recollection,

we do not want you to read it, that is, to the jury.

A. There were two meetings to begin with, the

incorporation meeting and the meeting of the first

board of directors.

Mr. SWEENEY.—I am interested in the meeting

of the first board of directors.

A. Mr. Kassmir

—

Mr. HARRIS.—Just a moment, there is no ques-

tion before this witness, except if he has an inde-

pendent recollection of the thing, and, with the

Court's permission, I would like to ask a few ques-

tions on voir dire.

The COURT.—Let me ask a question: Have you

now an independent recollection of this meeting?

A. Yes, after reviewing these papers I have.

Q. It refreshes your memory?'

A. It refreshes my memory to the extent of cer-

tain matters and circumstances.

Mr. HARRIS.—Might I be permitted to ask a

few questions?

The COURT.—Yes.
Mr. HARRIS.—Q. When you came in here you

had no recollection of this, had you, what happened

at this meeting?

A. An indistinct recollection, yes.

Q. A very hazy one? A. A very hazy one.

Q. You knew there was a meeting, and that is

all you knew?

A. Yes, I knew there was a meeting, and I knew
certain matters might have transpired there.
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Q. And certain matters might not have transpired

there? A. Yes."

Q. Now, what you are about to relate has been

brought to your mind solely by that carbon copy of

some purported minutes: Isn't that a fact?

A. That is a fact.

Mr. HARRIS.—Now, I submit, your Honor, that

the witness [476] has no independent recollec-

tion to be refreshed; it is not to give him a new

memory, or a new recollection, but to refresh one

that he already has.

The COURT.—Q. Which is it, is it a new mem-

ory, or is it refreshed?

A. It is just as counsel said, that when I came

here I could not state it.

Q. I am not talking about what counsel said. Is

it really a refreshing of your memory, or is it

merely that you are accepting what appears in that

paper, which?

A. It is difficult for me to say. I know in regard

to the directors' meeting, it is a refreshment of my
memory, but as far as who was present at this

meeting, I can only state that had I not looked at

this document I would have been unable to say.

Mr. SWEENEY.—That is the exact point. He
has looked at the document, and now he has re-

freshed his memory, and he has also testified these

minutes are out of his own files.

Mr. HARRIS.—That does not give them any

authenticity.

The COURT.—You can put it this way, is it
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based upon your independent recollection, subject to

refreshing that you have made answer to the ques-

tions to be propounded by you and not what you

have adopted, because what you happen to read,

which really did not refresh your memory, gave a

new thought in your mind?

Mr. SWEENEY.—Qi. You have already testified

that you dictated these minutes?

A. Yes, I did.

Q. Have you refreshed your memory with refer-

ence to who was chosen chairman of the meeting

at the first meeting of the board of directors of the

Cromwell Company, Inc.?

Mr. HARRIS.—^Here is that same question.

The COURT.—I think Mr. Sweeney is going back

to the same [477] question. The witness has

been admonished by the Court, Mr. Sweeney, to only

respond to the questions that you are asking, to the

extent of his refreshment of memory. Now, pro-

pound your question. The witness is under oath,

here, and if he answers really we will presume that

he is giving us his recollection as refreshed. If he

is not refreshed, he know^s he is not going to tell us

about what he has there.

Mr. SWEENEY.—I do not understand your

Honor's ruling. Does Mr. Pike refuse to answer

the question, or doesn't he remember?

The COURT.—I am not going to go any further.

Proceed and ask your question.

Mr. SWEENEY.—Q. Do you know whether there
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was any offer at that time to subscribe to any shares

of stock in the company?

A. Yes, there was.

Mr. McDonald.—That is objected to as imma-

terial, irrelevant, and incompetent, and the minutes

of the meeting are the best evidence.

The COURT.—Overruled.
Mr. McDonald.—Exception.
Mr. SWEENEY.—Q. Who made that offer, Mr.

Pike?

Mr. McDonald.—The same objection.

Mr. HARRIS.—If your Honor please, without

interrupting each time, we want to ask permission

to have an objection to this entire line of testimony,

on the ground that the foundation has not been

laid, that the witness is shown to have no indepen-

dent memory, and that he has gained his only knowl-

edge from a carbon copy of what purports to be

minutes which are in no way properly identified,

and, the ruling being adverse, that we may have

an exception.

The COURT.—If Mr. Sweeney does not accept

the Court's [478] suggestion I will sustain the

objection until the foundation is laid.

EXCEPTION No. 46.

Mr. SWEENEY.—Q. Mr. Pike, I will ask you if

you can identify this.

A. Yes, they are certificates or blank stock certifi-

cates of Cromwell Company, Inc., both common and

preferred; also there are a few certificates which
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have been partially made out, that is, they are

signed, but do not bear the seal of the corporation.

Mr. SWEENEY.—At this time I offer in evi-

dence what purports to be or what are the stock

certificates of Cromwell & Co., Inc., both common

and preferred.

Mr. HARRIS.—To which we desire to enter an

objection on [479] behalf of Randolph that no

foundation has been laid, it not being shown that

he had any control, knowledge, or direction thereof.

Mr. McMillan.—Objected to on behalf of

Robinson that the proper foundation has not been

laid.

The COURT.—How do these bear upon the issue?

Mr. SWEENEY.—This is being identified as a

certificate of stock which Mrs. Beans got in lieu of

money that she paid to Cromwell & Co., in the bank

which was started. I am going to trace the certifi-

cate back to its place of origin in these books, back

to Robinson, back to Kassmir. In other words, it

is a part of the scheme to take the money and prop-

erty from one of these victims, or some of these vic-

tims, not only that, but I am going to prove that

each one of these certificates was issued to various

victims who had given their money and property

to Cromwell Simon & Co.

The COURT.—The objection is overruled, and

it will be received.

Exception taken by Randolph and Robinson.
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Cross-examination.

(By Mr. McMILLAN.)
The mail coming into my office is frequently

opened by my stenographer. Usually my stenog-

rapher will open the mail, segregate it, and lay it

on my desk. Envelopes are thrown into the waste

basket; we seldom keep them unless there is some

purpose in keeping them. Don't believe that we

kept any of the envelopes in this matter. I have

found none.

Mr. McMillan.—That is all.

Mr. SWEENEY.—Q. At that hearing, you

brought all letters, both from and to yourself, on

this subject matter?

A. Under direction of your office I did, yes.

Mr. McDonald.—Q. The formation of this

corporation was [480] done as it is ordinarily

done in all corporations formed by you?

A. Yes.

Q. Mr. Sweeney spoke of '^dummies"; that is an

expression that is used in Nevada to mean people

that are employed or come to your office to act as

directors to save the trouble and expense of peo-

ple coming from outside states? A. Yes.

Mr. SWEENEY.—That is objected to on the

ground it is argumentative.

A. That is true.

The COURT.—You might state what is meant by

the term ^'dummies."

Mr. McDonald.—Q. a great number of cor-

porations are formed in Nevada, are there not ?
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A. A great many.

Q. From your knowledge as an attorney, you

would probably say most of the large corporations

are formed in Delaware or Nevada?

A. I believe that is true.

Q. And from your knowledge as an attorney, it

is done just exactly the same in Delaware as in

Nevada ?

Mr. SWEENEY.—I will make an objection to

that.

The COURT.—I will sustain the objection.

Mr. McDonald.—Q. Messages that are sent

into your offices, besides mail, are opened in the

same way?

A. Messages?

Q. If another attorney in Reno should send a

note in an envelope it would be opened by your

stenographer and placed on your desk, in the same

way as mail ? A. Very often.

The COURT.—In other words, you have no way

of knowing, when it is placed on your desk, unless

you simply make a guess or surmise, whether it

came by other means of conveyance ?

A. Sometimes I have; but most of the mail is

brought in and opened before I get to my office,

and laid on the desk. The envelopes are usually

there, but I could not undertake to say [481]

whether I saw an envelope there, or whether I

threw it in the waste-paper basket, or whether there

was one.
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Mr. SWEENEY.—Q. That is your method of

handling incoming mail?

A. As a rule, yes.

Mr. McMillan.—Tou would not know whether a

letter was mailed in Los Angeles, or whether it was

mailed in San Francisco, or Sacramento, or Seattle,

wotdd, not having the envelope before you?

Mr. SWEENEY.—That is objected to as imma-

terial, irrelevant, and incompetent, argumentative,

and calling for a conclusion of the witness.

The COURT.—That question has been answered

before, but I do not know that there is any ob-

jection to it. Mr. Pike stated he does not know
how the letters got there, the means of transporting

it, but he finds it on his desk.

Mr. McMillan.—with your Honor's under-

standing of it, I withdraw the question.

Mr. SWEENEY.—Might I ask another question?

The COURT.—Yes.
Mr. SWEENEY.—Q. Are you familiar with the

writing on that, Mr. Pike?

A. Yes.

Q. Whose writing is it? A. Mine.

Q. And these notes were made on what occasion?

A. Upon receipt of this communication.

Q. To whom were they directed?

A. Well, to the best of my memory I made these

notations on here and handed them to Miss Zannon.

Q. With what directions?

A. To carry out the instructions in the communi-

cation.
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EXCEPTION No. 47.

Mr. McMillan.—May it please your Honor,

we move to strike [482] out all of the testimony

of this witness on behalf of the defendant Robin-

son, all of the testimony wherein the letters have

been introduced in evidence under the testimony

of this witness, upon the grounds that the proper

foundation has not been laid, and that the [483]

venue has not been sufficiently shown in any in-

stance to entitle any of such letters to admission in

evidence.

The COURT.—I am going to rule upon the

matter, but will just give you my idea. Imagine

a letter was not actually shown by circumstances that

Justified a person in believing that any particular

matter came through the mail, and that the letter

has been identified as a communication, a signed

communication of one of the parties charged here;

imagine also that there is certain information in it

that bears upon the issues here. It may be ad-

missible, although it may not measure up to the

point that you are basing your objection on, as to

whether it went through the mail. I think you

will find such matter in going through the record.

I am trying to give counsel an idea of the method

of ruling, even though it should not be shown that

it was sent through the mail ; it might be admissible

anyway. I will overrule the objection.

Exception was here noted by counsel for Robin-

son, and counsel for Randolph joined in the afore-

said objections and moved to strike out testimony
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of witness, which motion was denied and noted his

exception to the Court's ruling overruling his ob-

jections.

TESTIMONY OP TESS BELFORD, FOR THE
UNITED STATES.

TESS BELFORD, a witness produced on behalf

of the United States, being first duly sworn, testi-

fied in substance as follows:

Direct Examination.

(By Mr. SWEENEY.)
During the year 1925 I was secretary and stenog-

rapher to Mr. Leroy F. Pike, City Attorney of

Reno, Nevada. Miss Zannon was my name then.

[484]

EXCEPTION No. 48.

Q. What was the custom in Mr. Pike's office with

reference to mail, Mrs. Belford'?

Mr. HARRIS.—At this time may we have the

objection as to the privileged character of the

communication extending to the secretary or clerk

of any attorney at law, and I therefore object as

immaterial, irrelevant, and incompetent, and an at-

tempt to elicit a privileged communication pro-

hibited by law.

Mr. McDonald.—The defendant Kassmir joins

in that objections.
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Mr. McGrEE.—The defendant Ooodwin joins in

that objection.

The COURT.—Overruled.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
Mr. HARRIS.—Exception.
Mr. SWEENEY.—Q. With reference to mail

coming into the office of Mr. Pike, what was the

custom ?

A. I usually got the mail before I would come to

the office in the morning. I usually opened Mr.

Pike's mail and laid it on his desk, and I usually

mailed it.

Q. As to letters that Mr. Pike was sending out,

what was the custom? A. I mailed them.

The COURT.—^Q. When you say you mailed

them, I suppose you placed them in the United

States postoffice?

A. Yes.

Mr. SWEENEY.—Q. Can you identify this?

Mr. HARRIS.—May it be understood that the

objection goes to all of her testimony with relation

to this matter that she was a clerk and secretary?

The COURT.—This is as far as that one particu-

lar ground goes?

Mr. HARRIS.—Yes, that we have the same ob-

jection and [485] take an exception.

The COURT.—In other words, that is a privi-

leged communication?

Mr. HARRIS.—Yes.
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The COURT.—I have no objection to that being

understood.

A. I can identify all of them, except that of Sep-

tember 22, 1925, I cannot identify that. I was in

Eeno at that time.

Q. With the exception of that particular letter

which I have withdrawn you can identify this?

A. Yes.

Mr. HARRIS.—I renew the objection at this

time, your Honor.

The COURT.—These are letters that you wrote?

A. Yes.

Q. That is, they are copies of letters that you

wrote ?

A. Yes, these are copies of letters that I wrote.

Q. Did you mail the originals of these copies?

A. I think I did.

Q. You think, but you know, when you wrote

them, whether you did mail them?

A. I did not examine them very closely.

Mr. SWEENEY.—Your Honor, she has testified

as to the custom of the office, of her taking the let-

ters down to the mail-box. I am just filling up the

gap that your Honor suggested a little while ago.

The COURT.—If she has not a recollection of not

>vriting or not mailing them, it would probably vary

the ruling. Let us find out as much as she knows

about it.

Mr. SWEENEY.—Then I will offer them in evi-

dence at this time.
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Mr. HARRIS.—Might I inquire on the voir dire

before I make the objection?

The COURT.—Yes.
Mr. HARRIS.—Q. You are not now employed by

Mr. Pike, are you ?

A. No. [486]

Q. How long since you have been employed by

Mr. Pike?

A. I think it will be two years this coming Sep-

tember or July.

Q. Well, then, next month it will be two years ?

A. It will be two years.

Q. How long did you work for Mr. Pike ?

A. I am not sure, but I think about two and a

half or three years.

Q. Now, Mrs. Belford, in those last two years,

you have not had occasion, of course, to look into the

files of Mr. Pike ? A. No.

Q. And you, therefore, are not certain in your

own mind as to whether the copies of the letters

which have been handed to you were actually placed

in those files by you, or by someone else ?

A. They were placed in those files by myself.

Q. How do you know that?

A. I am sure by the date for one thing, and as I

look through them I am familiar with their con-

tents.

Q. What you remember is that you wrote some

letters of similar import : Is that it ?

A. No, I think I remember these letters that I

have just looked at.
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A. Do you know for a certainty whether these

particular letters were handed to the people, or

whether they were mailed? Do you have an inde-

pendent recollection of that?

A. I am positive that these letters were all placed

in the postoffice.

The COURT.—Q. By yourself?

A. By myself.

Mr. HARRIS.—You feel certain of that in your

own mind, clearly and independently?

A. Yes.

The COURT.—Is there an offer before the Court?

Mr. SWEENEY.—Yes, at this time I wish to

offer these copies of letters in evidence; addressed

to Mr. Robinson.

The COURT.—They will be received. [487]

Mr. McDonald.—To which the defendant Kass-

mir objects on the ground they are immaterial, ir-

relevant, and incompetent, and a privileged com-

munication between attorney and client, and upon

the further ground that the testimony shows that at

this time this young lady was a clerk and stenog-

rapher to Mr. Pike, who, the testimony shows, was

an attorney at law, and all of these communications

were of clients of Mr. Pike.

The COURT.—I believe that came under the

blanket agreement with counsel, but however, al-

though the objection was made after the Court had

ruled, I will entertain it as having been made prior

to the ruling, and the ruling will stand.

Mr. McDonald.—Exception.
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Mr. SWEENEY.—I will offer the letters as one

exhibit.

(These four copies of letters from Pike to

Robinson dated July 28, Aug. 3, Aug. 13, and Sept.

1, 1925, are here offered in evidence under the

foregoing objections, admitted in evidence, excep-

tion taken, and marked U. S. Exhibit 24, v^hich ex-

hibits are before this Honorable Court by stipula-

tion and order.)

On this letter of July 28, 1925, the ^^LFP" stands

for Lero^ F. Pike, and ^^Z" for myself. I was

secretary in the Cromw^ell & Co., Inc., and present

at the first meeting of the Board of Directors.

What you show me is a true copy of the original

minutes of the meeting which I mailed to Mr.

Robinson. I prepared the originals, which are

dated August 1, 1925. The [488] originals were

actually executed by the directors, and I actually

saw the signatures put on, by the dummy directors.

These minutes to the extent that they appear were

adopted.

(The document was admitted in evidence and

marked U. S. Exhibit 35, which is before this Hon-

orable Court by stipulation and order.)

What you now show me and which you identify is

certificate of preferred stock of Cromwell & Co.,

which is signed by me and issued by the Company
through me as Secretary.

(The document was admitted and marked U. S.

Exhibit 36, the original of which is before this

Honorable Court by stipulation and order.)
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TESTIMONY OF GUSTAVE A. JOHNSON,
FOR THE UNITED STATES (RECALLED).

Referring to Government's Exhibit 26, Mr.

Bardin showed the report to me; there is nothing

in the letter concerning the $110. Received that

letter through the United States mail, at Chualar,

referring to letter hereinafter marked U. S. 37.

For the stock I turned over I paid $1,280, in De-

cember, 1923, I think. When I turned it over in

April 20, 1925, I think it was worth $200 less.

Cross-examination.

(By Mr. HARRIS.)

I know Mr. Wallace ; he is an old friend of mine.

He introduced me to Mr. Randolph. After the

order I have told about, Mr. Randolph sold me no

more stock. I think along in the latter part of

1926, along in November, I wrote to him in Los

Angeles, some inquiry about Mr. Kassmir. In

reply to my letter I received the letter which you

now show me.

(The document was marked Randolph Exhibit

^^A.") [489]

(By Mr. McMILLAN.)

When I speak about Randolph being down there

in reference to these dealings, and when I turned

over my fruit stock, that was in April, 1925.
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TESTIMONY OP MRS. TESS BELFORD, FOR
THE UNITED STATES (RESUMED).

Direct Examination (Resumed).

(By Mr. SWEENEY.)
Referring to this stock-book, which is Govern-

ment's Exhibit 33, I issued every one of those stock

certificates. The information with reference to the

particular transfers shown usually came from San

Francisco, from Mr. Robinson, I think. This letter,

Government's Exhibit 29, came through the mail.

EXCEPTION No. 49.

Mr. SWEENEY.—Q. Take the book of common

stock, Mrs. Belford, are those notations in your writ-

ing?

A. Yes, they are.

Q. I will ask you if you can identify that ?

A. Yes, I can.

Q. Your signature appears on the bottom of it?

A. It does.

Q. Was the stock issued?

A. By me, for the company.

Mr. SWEENEY.—At this time I want to offer in

evidence Certificate 51 of the common stock.

Mr. HARRIS.—In addition to the objection as

to privilege, I object on the ground that no au-

thorization or direction or adoption of it by Ran-

dolph is shown, immaterial, irrelevant, and incompe-

tent.

Mr. McMillan.—The defendant Robinson

adopts the objection made by counsel for Randolph.
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The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 39.)

(Witness here identifies three certificates as is-

sued by the Company, with her signature thereon,

and same are marked [490] U. S. Exhibits 44,

45, and 46 for Identification.)

These represent all the transfers of stock that

took place while I was secretary. I remember in

the minutes that were read Mr. Kassmir paid for

or subscribed for $50,000 worth of stock. Don't

know whether that money was ever paid. Do not

recall any other minutes ever written up while I was

secretary. Mr. Simon was the treasurer, at time

company was formed. I had charge of the stock-

books, the minute-book, and I think there was a

ledger of some sort—the stubs in the stock certi-

ficate book. Mr. Pike was the resident agent.

Don't remember having seen those ten certificates

signed up in blank. I dated the certificates.

Cross-examination.

(By Mr. McMILLAN.)

All of the transactions to which I have testified

took place in Reno, State of Nevada, and these

transactions were in 1925. I usually opened all

of Mr. Pike 's mail and placed it on his desk opened,

the envelopes were usually destroyed by myself,

thrown in the waste basket. Don't know as a fact

that Mr. Robinson mailed a letter, but I only know
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as a fact I received it. I would go to the postoffice

in the morning and get Mr. Pike's mail, and I re-

member that as a fact; I don't know as a fact that

Mr. Eobinson mailed it. Don't recall ever re-

ceiving any m^ail from Mr. Robinson from any other

place than San Francisco. That is my recollection

from the letter-heads.

(By Mr. HAREIS.)
(Mr. Randolph stands up.)

I have never seen Mr. Randolph before.

TESTIMONY OF MRS. ANNIE G. TIGER, FOR
THE UNITED STATES.

Mrs. ANNIE G. TIGER, a witness produced on

behalf of the United States, being first duly sworn,

testified in substance as follows: [491]

(By Mr. SWEENEY.)
During the year 1925 resided at 1828 Anza Street

;

now reside at 940 Anza Street. Know the defend-

ants Kassmir, Randolph and Robinson; don't know
defendants Goodwin and Simon. First met Ran-

dolph near end of June, 1925, when I negotiated

the purchase of some stock from him. Previously

I saw Mr. McCafferty; he asked me to invest in

Dodge shares. When I first met Mr. Randolph he

asked me to invest in the Dodge car, that it was a

very good investment, that I w^ould not have to

pay the whole amount, that I could pay it a little

at a time, and my dividends would begin as soon

as I paid the money. Did not give him the money
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that day, because I didn't have it, but he came two

or three days afterwards, with Mr. Kassmir. Mr.

Eandolph introduced me to Mr. Kassmir, and then

Mr. Kassmir told me that it would be much better

for me to take some shares of the Standard Oil, that

would bring me dividends much quicker; he said,

^^I know you are a poor woman, and want to make

money. '

' Then he asked me to give him the money,

but I said I could not do that, because I had an

appointment with my dressmaker, and he said, ^^I

will call for you in the afternoon." They called

about 2:30 in the afternoon, and the first thing he

did was to take me to my bank, because I hadn't

the money with me, and when we got down to the

bank he would not go in, he said, ^^I will wait in

the car while you get the money," so I went in and

got the money; a check for $455.00, on July 1.

After getting the money he took me and drove me
around the park, and after we had been driving

for a little while, he made a few notes, he said a

few things, I don't remember, and then he took me
to the dressmaker. Government's Exhibit 9 for

Identification, w^hich you show me, is addressed to

Mrs. S. Tiger; that's my husband's initial; I sup-

pose it ought to have been addressed to me. I re-

ceived it at 1820 Anza Street.

(The document was admitted in evidence and

marked U. S. Exhibit 40, the original of which

exhibit is before this Honorable Court by stipula-

tion and order, and appears in the indictment as

Exhibit ^^K.") [492]
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EXCEPTION No. 50.

Mr. SWEENEY.—Q. I will show you Govern-

ment's Exhibit No. 10 for Identification, and ask

you if you recognize that.

A. Yes.

Q. Do you know how you got it?

A. Through the mail.

Q. Where did you receive it?

A. At 1828 Anza Street, in June or July, 1925.

Mr. SWEENEY.—I offer it in evidence.

Mr. McMillan.—Robinson objects on the

grounds that the proper foundation has not been

laid, no showing that he authorized or knew any-

thing about the sending of the letter.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 41,

which original exhibit is before this Honorable

Court by stipulation and order, and said letter ap-

pears in the indictment as Exhibit ^^N.'')

Witness identifies two checks given by her, the

latter of which she said she gave to Randolph per-

sonally, and these checks are introduced in evidence

and marked respectively U. S. Exhibits 42 and 43,

the originals of which are before this Court by

stipulation and order.

EXCEPTION No. 51.

Mr. SWEENEY.—Q. I will show you Govern-

ment's Exhibit No. 11 for Identification, and ask

you if you can identify that.
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A. That is all right.

Q. How did you get that ?

A. Through the mail, at 1828 Anza Street, after

I paid the money and about a couple of days after

the date of the letter.

Mr. SWEENEY.—I offer this in evidence.

Mr. McMILLA]Sr.--Objected to on the grounds
that no proper foundation has been laid, nor has it

been shown that Robinson authorized or directed

or knew anything about the sending of the [493]

letter.

The COURT.—Objection overruled.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 44,

the original of which is before this Honorable Court
by stipulation and order, and is the letter referred

to in the indictment as Exhibit ''0.")

I received with the letter a certificate of purchase
of 100 shares of Dodge stock, and then when they
asked me to transfer my Dodge stock for the Stand-
ard Oil stock, they took the certificate back to Mr.
Robinson's office.

A couple of months after the first conversation

I had with Mr. Randolph and Mr. Kassmir, that

would make it in September, I had a conversation

with Mr. Kassmir in my apartment. He asked me
to take some Standard Oil shares, that they would
bring me more money than the Dodge stock. My
previous investment in the Dodge stock he said was
very good, and I would get my dividends right

away. Subsequently I purchased 50 shares of
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Standard Oil, and paid $530 on September 4. Not

certain whether I gave this money to Mr. Kassmir

personally or sent it. Gave check for $530, dated

September 4, 1925. When Mr. Kassmir asked me
to transfer my Dodge shares for the Standard Oil

he said it would bring in more money, and they

took my certificate and promised to return it to

me, and they did not, and I kept calling at the office

for it.

(Witness here identifies check which was ad-

mitted in evidence and marked U. S. Exhibit 45,

the original exhibit being before this Court on stip-

ulation and order.)

EXCEPTION No. 52.

Mr. SWEENEY.—Q. I will ask you if you are

familiar with that letter.

A. Yes. Eeceived it by mail, at 1828 Anza

Street, soon after I sent the check, a day or so after-

ward.

Mr. SWEENEY.—The signature on there has

already been [494] proved. I offer this in evi-

dence.

Mr. McMillan.—Proper foundation has not

been laid, and it has not been shown that Robinson

authorized or had anything to do with the sending

of the letter.

The COURT.—Objection overruled.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 46,

which original exhibit is before this Court by stipu-
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lation and order, and is the letter set forth in the

indictment as Exhibit ^^P.")

Signed something on those occasions, I think,

but never got copy of whatever I signed. What
you show me now I got by mail at 1828 Anza Street.

(Certificate of Simon & Co., Sept. 5, 1925.)

(Document was marked U. S. Exhibit 47, and is

before this Court on stipulation and order.)

Was not credited with Dodge stock; and credit

does not show on this certificate. Was told that

credit would be given me, they were all coming

by mail; I never got them; that is what made me
uneasy. The letter you now show me was not sent

through the mail; I was in Robinson's office, and

made him write that out. Was never told, either

on or prior to September 4, 1925, by anyone of

these defendants, that the Corporation Commis-

sioner had revoked license of Cromwell Simon Com-

pany. From September, 1925, to the last of 1926,

was weekly visitor to Mr. Robinson's office in the

Hobart Building. I used to phone Mr. Robinson,

and he used to say, *^Call up in ten days, I will

write Mr. Kassmir, and I will see if I get a reply."

He would not give me his address, but said, ''If

you will send me a letter I will mail it to him."

I sent him two letters, and he said he had not got

any reply, and then I told him I was very hard up,

I had apartments vacant, so he said he would send

me $50 out of his own pocket, and he sent me a check

on two occasions. When I transferred my Dodge

shares into the Standard Oil shares, first Mr. Kass-
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mir and then Mr. Randolph said they [495]

would mail receipt, but they never did, and I used

to phone Mr. Robinson, and he said he would send

it to me, which he never did. At last I got tired

of waiting and went to Mr. Robinson's oifice and he

wrote and signed the receipt. He signed Mr. Kass-

mir's name in my presence, and I asked him why
he didn't sign his name, and he said he was author-

ized to sign Kassmir's.

(The document was here marked U. S. Exhibit

48, and is before this Court on stipulation and or-

der, being receipt to Tiger, Nov. 11, 1925, signed

Cromwell Simon Co., by Harry Kassmir.)

This conversation with Mr. Robinson was in the

Hobart Building; I was never in the Mills Build-

ing.

The letter you now show me I received by mail

at 1827 Anza Street, the 14th of May, 1926.

(The document was here marked U. S. Exhibit

49, which original exhibit is before this Court by

stipulation and order, and is the letter referred to

in the indictment as Exhibit ^^S.")

Had conversation with Robinson with reference

to Cromwell Simon. When I was asking him about

my money, I wanted to get it back, because Ran-

dolph and Kassmir had told me that at any time

I wanted my money back all I would have to do

was to telephone, and within one hour I would have

it back, so I went to the office and spoke to Mr.

Robinson, and he said that Cromwell Simon had

bolted with all the money, and Mr. Kassmir was
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trying his best to repay it. This was in June or

July, 1926. I got back all together $125. Twice

Mr. Robinson sent me a check for $50, and the

third time I was very hard up, I had two apart-

ments vacant, so I went to his office, and I was in

there a long time, and he said he had not heard

from Mr. Kassmir, and that he was going to give

up being his attorney, because he had not paid him

anything, but because I was hard up he gave me
another check for $25. That w^as the last I had.

I gave $1,010 altogether for the purchase of this

stock, from time to time. Never got any of the

stock; the only thing I got was, as I said, that Mr.

Robinson was good enough, as he said, to give me
it out of his own pocket. [496]

Cross-examination.

(By Mr. HARRIS.)
The first connection I had with the Cromwell

Simon & Co. was through Mr. McCaffrey. I paid

him a deposit of $25. Then later I called up the

office in the Mills Building, and they said they had

left and gone away from that business altogether.

I don't know who answered the phone. At that

time I told whoever answered the phone that I

would like to see Mr. Kassmir, or some other repre-

sentative of the company. It w^as in response to

that telephone call that Mr. Randolph came to see

me. When he came out I spoke about my giving

$25, and I wanted to give money for the shares.

With reference to whether I tried to intimate that
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Mr. Randolph did anything wrong in riding up

to the bank, he came. I don't know whether he

came at my request. I can't remember. I know

he came there. He came of his own accord in the

afternoon because I told him, I could not give him

the money then, and I had an appointment with

my dressmaker, I could not go out, so he said he

would call for me and take me to the dressmaker,

and later he called at 2:30 in the afternoon and

he said, ^'I see that you do not keep anyone wait-

ing," and I said, ^'I never keep anybody waiting,"

and the first thing we went to the bank, that was

the Bank of Italy on Geary Street, and he said, ''I

will wait outside; I won't go in with you."

(By Mr. McMILLAN.)

First met Mr. Robinson when I went to the Ho-

bart Building, after they had moved from the Mills

Building. Could not tell you the date ; might have

been in September. Mr. Robinson had nothing to

do with selling me any stock, or getting any of

the checks from me. The only thing he had to do

was when he signed my certificate, when he signed

that paper for me when I was there, and he said

he was sorry for me. He seemed to try to help

[497] me in every way. When I would phone he

would say, '^Call up in ten days, I have not heard

from Mr. Kassmir yet," but he would not give me

his address, but then a long time afterward he

gave me his address and I wrote a letter to Kass-

mir, but I got no reply, at all; I wrote and told

him how hard up I was, and got no reply. And
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I got no reply to that letter, and then I told Mr.

Robinson, and then he said he was going to give

up being his attorney, because he did not have any

money from him, and did not pay him anything,

he was going to give him up. When Mr. Kassmir

and Mr. Randolph did not send the receipt as they

had promised, I called up the office and complained

to Mr. Robinson, of the promises made by them

to me. Mr. Robinson told me that he knew nothing

about the matter, but he would try to find out what

information he could for me; he asked me to call

up later, and he would endeavor in the meanwhile

to get in touch with Mr. Kassmir. Then I would

call up after that to get what information I could.

Then it finally came to the point where I told him

about these things, that I was distressed financially,

and wanted him to help me get the money. He
apparently sought to help me, said he would write,

and would enclose my letter if I would write, but

he would not give me the address. Later on he

gave me the address. Then I wrote to Mr. Kass-

mir, but got no reply. The money Mr. Robinson

gave me he said he gave it to me out of his own

pocket. He said the affairs were in very bad shape

;

he was frank about all that.

Redirect Examination.

(By Mr. SWEENEY.)
Mr. Robinson said he was not at liberty to give

me Mr. Kassmir 's address; he did not explain why.

[498]
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TESTIMONY OF ERNEST HIPP, FOR THE
UNITED STATES.

ERNEST HIPP, a witness produced on behalf of

the United States, being first duly sworn, testified

in substance as follows:

Direct Examination.

(By Mr. O'BRIEN.)

I reside in Santa Clara, and am a printer. I

am unable to identify the defendants Kassmir, Ran-

dolph, and Robinson. I know the defendant Orton

E. Goodwin. First met him in Santa Clara, at my
home in March, 1925. There was another gentle-

man present with Mr. Goodwin, but I don't remem-

ber his name. I had a conversation with Goodwin

at that time with reference to the purchase of stock

from Cromwell Simon & Co.

EXCEPTION No. 53.

Q. Just state what that conversation was at that

time and at that place.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson as too remote, and as res inter

alios acta,

Mr. HARRIS.—The same objection.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.

A. At that time, the first thing that took place in

this conversation was he inquired of me as to what

stock I had. I had previous to that time commu-

nicated with the firm of Cromwell Simon & Co.,
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and they had come down to my office in answer to

that communication with reference to trading in

certain stocks that I had on stocks that they were
to buy for me. The first thing they asked was the

stocks that I had that I wished to dispose of, that

is, to turn in, and I told them, and they stated

their position, that is, what they would allow me
on my stock, [499] and suggested stocks that I

was to buy, which, in their opinion, were good

stocks. I finally agreed to buy, purchase, these

stocks, that is, on turning in my stock on the pur-

chase of these stocks that they suggested, and they

were to be bought on the partial-payment plan. My
stocks were to be held as collateral and to be held

as first payment on these stocks, and after they

had stated their proposition I then told them I

would consider the matter and let them know in a

few days; but they suggested, in fact urged me, to

close the deal at that time, because the market was

liable to rise, and the stock be high, and things of

that kind, so after a little more conversation I

finally closed the deal with them.

EXCEPTION, No. 54.

Q. At that time did you part with any collateral,

deliver to them any collateral in pursuance of this

agreement ?

Mr. McMillan.—The defendant Robinson now
objects to it as hearsay, the proper foundation not

laid, and too remote.

The COURT.—The objection will be overruled.
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Mr. McMillan.—Exception.
A. I did.

Mr. O'BRIEN.—What was the character of the

collateral that you delivered to them, what kind of

collateral was it?

Mr. McMillan.—The same objection.

The COURT.—The same ruling.

Mr. McMillan.—Exception.

A. It consisted of stock in the Durant Motor Cor-

poration, the Star Motor Corporation, the Hayes

Hunt Body Works.

Mr. O'BRIEN.—Q. How many shares of each

one of those issues?

A. Just offhand, I could not state; around 20

shares of each would be a good average.

Q. What was the market value of each of those

issues, if you know, at that time ?

A. At that time I would say the fair [500]

market value was the amount allowed me as collat-

eral, which was about $800.

EXCEPTION No. 55.

Q. In pursuance of this conversation, did you

ever receive any correspondence through the mail

from the Cromwell Simon Company? A. I did.

Q. Do you identify this, Mr. Hipp? A. I do.

Q. Where did you receive that?

A. At my home in Santa Clara.

Q. When? A. In April, 1925.

Q. Were these enclosures with that letter at that

time ?
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A. I could not state that they were with that let-

ter, but I received those enclosures, but whether

in the same letter, I could not say

—

Q. Did you receive them through the mail?

A. Yes.

Q. At the same place?

A. At the same place.

Q. And at approximately the same time?

A. Approximately, yes.

Mr. O'EKIEN.—I offer in evidence United

States Exhibit 40 for Identification, as Govern-

ment's exhibit next in order.

Mr. McMillan.—The defendant Robinson ob-

jects to the offer in evidence on the ground that it

is too remote, hearsay, and the proper foundation

has not been laid.

The COURT.—The objection is overruled, and

it will be received as United States exhibit next

in order.

(The document was marked U. S. Exhibit 50.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit '^T," dated

April 1, 1925.)

EXCEPTION No. 56.

Mr. O'BRIEN.—Q. I will show you this, and

ask you if you can identify this exhibit.

A. Yes.

Q. When and where did you receive that?

A. Approximately the [501] same time as the

others, in the month of April, 1925.
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Mr. O'BRIEN.—I now offer in evidence, if your

Honor please, Government's Exhibit No. 13 for

Identification.

Mr. McMillan.—On behalf of the defendant

Robinson, it is objected to upon the grounds pre-

viously stated to the introduction of the letter pre-

viously offered.

Mr. HARRIS.—We adopt all of the objections

urged.

The COURT.—The objection is overruled, and it

will be received in evidence as U. S. exhibit next in

order.

Mr. McMillan.—Exception.

Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 51.)

EXCEPTION No. 57.

Mr. O'BRIEN.—Q. I show you Government's

Exhibit No. 14 for Identification, and ask you if

you can identify that.

A. I can.

Q. Where did you see that before?

A. At my home in Santa Clara, received from

Cromwell Simon through the mails.

Mr. O'BRIEN.—I now offer, if your Honor
please. Government's Exhibit No. 14 for Identifica-

tion, as Government's exhibit next in order.

Mr. McMillan.—May it please your Honor, the

defendant Robinson objects to the introduction in

evidence of this on all of the grounds heretofore



59G Samuel H. Eoiinson and J, W. Randolph

(Testimony of Ernest Hipp.)

stated by me in objecting to the letters previously

introduced in evidence.

The COURT.—Q. I presume that you received

all of these letters on or about the date that they

bear ?

A. Yes.

The COURT.—The objection will be overruled,

and it will be received as U. S. exhibit next in order.

Mr. McMILLAl^.—Exception.
(The document was marked U. S. Exhibit 52.)

[502]

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit ^'AA," dated

June 29, 1925.)

EXCEPTION No. 58.

Mr. O'BRIEN.—Q. I ask you if you can identify

this paper, Mr. Hipp?

A. I do.

Q. Where did you see that before ?

A. At my home in Santa Clara.

Q. When? Approximately?

A. Approximately the same time the agreement

was entered into with these gentlemen in March,

'25.

Q. Was that delivered to you personally, or was

it received in the course of the mails?

A. May I see that again?

Q. Yes. A. It was received through the mail.

Mr. O'BRIEN.—If your Honor please, I offer

what purports to be a receipt for collateral from
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Cromwell Simon Co., as Government's exhibit next

in order for identification.

Mr. McMillan.—The defendant Robinson ob-

jects on the ground that it is too remote, hearsay,

the proper foundation has not been laid as to him,

and that it is res inter alios acta.

The COURT.—The postoffice authorities in what

locality deliver these letters to you?

A. In Santa Clara.

Q. In the town of Santa Clara?

A. In the town of Santa Clara.

The COURT.—The objection will be overruled,

and it wall be received as Government's exhibit next

in order.

Mr. O'BRIEN.—I have simply asked that it be

marked for identification, your Honor.

The COURT.—I thought you were offering it?

Mr. O'BRIEN.—No.
The COURT.—It will be received for identifica-

tion.

(The document was marked U. S. Exhibit 47 for

Identification.)

(Witness is here shown check dated September

30, 1925, [503] mailed to Cromwell Simon & Co.,

San Francisco, and it is stipulated that the endorse-

ment on the back, ^^ Cromwell Simon & Co.," is in the

handwriting of Samuel H. Robinson. Whereupon
the document was opened and admitted in evidence

and marked U. S. Exhibit 53.

I did not ever receive any stock in any of the

companies which the Cromwell Simon Company
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promised to purchase for me. I received in the
course of the mails notice of dividends declared
by companies from whom Cromwell Simon were to

purchase stock for me, and said dividends were to

have been credited to my account. Never received

any of the money represented by those dividends,

and never received any collateral back. Never
received any moneys or profits in any manner.

Cross-examination.

(By Mr. HARRIS.)
I don't know whether I had any dealings, corre-

spondence, or any other transactions with the de-

fendant J. W. Randolph. I don't recognize him as
ever having seen him; I am not so positive.

(By Mr. McMILLAN.)
To the best of my recollection I was solicited in

the matter to which I have testified in March and
April, 1925. I would not state that the time did not
extend beyond June, 1925; it may have been later

than June; I have no recollection. I would say it

was in the month of March, 1925, when I had the

first conversations and when the stocks referred to

were sent to me. The payment of $361.68 of Sep-
tember 30, 1925, was a continuation of my payments
on the stock that were solicited in March and April.

I did not complete my final payment.

Redirect Examination.

(By Mr. O'BRIEN.)
Witness testified that when Mr. Goodwin called

upon him [504] he signed a purchase agreement.
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Stipulated that signature is in the handwriting of

said Goodwin.

(The document was marked U. S. Exhibit 54.)

(The original exhibit is before this Honorable

Court by stipulation and order, and is the document

set forth in the indictment as Exhibit '^Y,'' dated

March 31, 1925.)

Witness testified that he received through the

mails statements of his account with Cromwell

Simon & Co., and that they were monthly state-

ments.

TESTIMONY OF MISS CLARA OLIVER, FOR
THE UNITED STATES.

Miss CLARA OLIVER, a witness produced on

behalf of the United States, being first duly sworn,

testified in substance as follows

:

Direct Examination.

(By Mr. SWEENEY.)
I reside at 1696 Green Street, San Francisco,

with my sister, Mrs. B. M. Ogier, and there resided

during the year 1925. I know the defendant Mr.

Randolph. Don't know if I know Cromwell Simon;

saw him once only. Know the defendants Robin-

son and Goodwin. First met Kassmir in the office

of John Corbin & Co., in 1924, in the fall. I had

business dealings with J. H. Corbin & Co. once prior

to that time. It was to buy stock on a contract on

time payments. The second time I met Mr. Kass-

mir. I bought from Corbin, I bought 25 shares of
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Standard Oil, and I put up five acres as first pay-

ment, collateral. When Mr. Kassmir opened in

business for himself, my account was transferred,

the whole account was transferred to him. The re-

ceipt which you show me is a receipt signed by Mr.

Simon, in the presence of Mr. Kassmir, and the

stock listed on that receipt is the stock that I had

purchased by partial payment method from Corbin

& Co. I had invested about [505] $2,500 in these

stocks.

EXCEPTION No. 59.

Mr. SWEENEY.—I offer in evidence this receipt

for stock delivered by Miss Oliver to Mr. Kassmir

and Mr. Simon. I offer it in evidence at this time.

Mr. McMillan.—The defendant Robinson ob-

jects to it on the ground that it is too remote, hear-

say, and the proper foundation has not been laid.

The COURT.—How about the signature?

Mr. SWEENEY.—She testified that she saw Mr.

Simon sign it.

The COURT.—Q. You saw him sign it?

A. Yes.

Mr. McGrEE.—Objected to on behalf of the de-

fendant Goodwin as immaterial, irrelevant, and

incompetent, hearsay.

The COURT.—The objection will be overruled,

and it will be received in evidence as U. S. exhibit

next in order.

Mr. McGEE.—Exception on behalf of Goodwin.

Mr. McMillan.—Exception.
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Mr. SWEENEY.—I will read it. (Reading.)

(The document was marked U. S. Exhibit 55.)

On that occasion I signed a note, in the amount

of $10,725.80. That is the money that is owing on

these securities to J. H. Corbin & Co., and Mr. Kass-

mir paid that money and took the securities to hold

until some of the stocks, the Standard, the Pacific,

and Shell should go up enough to pay that debt, and

then I was to have the other collateral returned to

me. That never took place. Mr. Kassmir called

at my home after this transaction, I think in June.

My sister, Mrs. Ogier, was present on that occasion.

EXCEPTION No. 60.

Q. What conversation did you have with Mr.

Kassmir on that [506] occasion?

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground it is hearsay, and

the proper foundation has not been laid.

Mr. HARRIS.—The same objection.

The COURT.—The objections will be overruled.

Mr. HARRIS.—Exception on behalf of all de-

fendants.

A. I do not remember, but I think that there is a

contract among the papers which shows what it was

in regard to.

Mr. SWEENEY.—Q. What is the particular

conversation you had with him? What did Mr.

Kassmir say to you?

Mr. HARRIS.—That is objected to as having

been asked and answ^ered, and the witness said that

she did not know.



602 Samuel H, Robinson and J, W. Randolph

(Testimony of Miss Clara Oliver.)

Mr. SWEENEY.—The witness did nothing of the

sort.

The COURT.—I will allow the question.

Mr. SWEENEY.—Q. What did Mr. Kassmir say

at that time, if you recall?

A. He came in regard to my buying some more

stock.

Q. Was anything said, Miss Oliver, about the

money that was invested in the firm of Cromwell

Simon & Co. ? A. Not the first time.

Mr. SWEENEY.—Q. I will ask you. Miss Oliver,

if you can identify that ? A. Yes.

Mr. SWEENEY.—At this time I would like to

offer in evidence what purports to be a receipt dated

June 3, 1925, and directed to this lady, here.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson, on the ground it is too remote,

hearsay, and the proper foundation has not been

laid.

The COURT.—The objection will be overruled,

and it will be received in evidence as U. S. exhibit

next in order.

Mr. McMillan.—Exception. [507]

(The document was marked U. S. Exhibit 56.)

Mr. SWEENEY.—May I read it at this time?

(Reading.)

Q. Just calling your attention to that receipt, that

receipt, as I understand it, was given on the first

occasion that Mr. Kassmir called on you ?

A. I am not sure of that. These securities, I

undoubtedly took into the office and got this receipt



vs. United States of America, 608

(Testimony of Miss Clara Oliver.)

for them; but it was in response to that arrange-

ment for what they were to be put in for.

I owned the 10 shares of Sperry Flour Preferred

referred to in that receipt, the other items men-

tioned were owned by Mrs. Ogier. On the occasion

of getting that receipt I signed a purchase agree-

ment, as did my sister. We never had copies, no.

This stock was put up to buy stock. Mrs. Ogier

transacted all of her business with Mr. Kassmir, and

I was present on all occasions. I think 200 common
and 50 preferred shares of Dodge were bought with

that particular collateral. I estimate the value of my
stock at $920. With reference to Exhibit 56, which

purports to be a receipt for certain collateral, I

actually gave that collateral to Mr. Kassmir down
in his office. Referring to whether anything was

said about the financial position of Cromwell Simon

& Co., on my visit in April, the particular thing

said was that Mr. Cromwell Simon was putting up

the money for the company. The letter that you

now show me was addressed to my sister and re-

ceived through the mails. All the letters at our

house wdth reference to the transaction were re-

ceived by myself or my sister. The envelope you

show me is the envelope the letter came in. I was

present when this letter was opened by my sister.

It was in an envelope, stamped. United States mail,

and it came in that envelope.

EXCEPTION No. 61.

Mr. McMillan.—I object to it on the ground it
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is too remote, and hearsay, and the foundation has

not been laid.

The COURT.—The objection is overruled, and

the same will be received in evidence as an exhibit

next in order. [508]

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 57.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit ^^BB," dated

April 25, 1925.)

I don't know what became of the first Cromwell

Simon Company certificate that I got for my pur-

chase of 200 shares of Dodge Motor stock.

EXCEPTION No. 62.

Q. I will show you that letter. Miss Oliver, and

ask you if you can identify it ? A. Yes.

Q. That letter is addressed to whom?
A. To my sister, Mrs. Ogier.

Q, Do you know of your own knowledge whether

it was received through the mail? A. Oh, yes.

Mr. SWEENEY.—At this time, your Honor, we

offer in evidence Exhibit No. 6 for Identification as

Government's exhibit next in order.

Mr. McMillan.—The defendant Robinson ob-

jects to it on the ground it is remote, hearsay, and

the proper foundation has not been laid.

The COURT.—The objection is overruled, and it
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will be received in evidence as U. S. exhibit next

in order.

(The document was marked U. S. Exhibit 58.)

Mr. McMillan.—Exception.
(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter set

forth in the indictment as Exhibit ^^CC," dated

June 13, 1925.)

I think my sister, Mrs. Ogier, never went to the

Mills Building to Cromwell Simon & Co. When my
sister put up those [509] 5 shares of Pacific Oil

stock as collateral I think she bought Mid-Conti-

nental Oil. Mrs. Ogier signed the purchase agree-

ment at that time. A copy was not left with her.

I had a conversation with Mr. Randolph and Mr.

Kassmir relative to some business transaction in

Reno, about the 7th of August at my home; my
sister was also present. It is a hard question an-

swer^ but up to that time I had given over to Mr.

Kassmir, or to the Cromwell Simon Company,

probably $7,000 to $8,000 in money, and I think

Mrs. Ogier about $2,300. The notations on that

paper, which you show me, were made by Mr. Kass-

mir, and at the time the company was talked of in

Reno, the 6th or 7th of August.

EXCEPTION No. 63.

Mr. SWEENEY.—At this time I offer that mem-
orandum in evidence as Government's exhibit next

in order.

Mr. McMillan.—The defendant Robinson ob-



606 Samuel H, Rolinson and J, W. Randolph

(Testimony of Miss Clara Oliver.)

jects to it on the ground it is hearsay, and the
proper foundation has not been laid.

The COURT.—Objection overruled, and it will

be received in evidence as U. S. exhibit next in

order.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 59.)

Mr. SWEENEY.—Q. Calling your attention to

Government's Exhibit No. 59, would you tell us the

conversation you had with Mr. Randolph and Mr.
Kassmir on that occasion when that notation was
made?

A. They called in regard to a company being
formed in Reno.

The COURT.—Q. You say ^Hhey did'': Who?
A. Mr. Randolph and Mr. Kassmir, and Mr.

Kassmir did the talking.

A. I say they called in regard to a company being
formed in Reno, and suggested that my sister and
I put some money into it. That we [510] could

cancel some or one of the contracts that we already

had and transfer that money in or add some other,

and this is the paper in which the moneys were
cancelled out.

Q. United States Exhibit 59 ?

A. That is where the money was cancelled out by
which we came into the company. This is Mr.
Kassmir 's writing, except the pencil, where I added
on to it.

Q. Was there anything said by Mr. Kassmir at
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that time about the sale of East Bay Water stock,

Miss Oliver?

Mr. SWEENEY.—Q. Yes?

A. I am not sure, but the East Bay Water stock

was to be sold, and the money put into the company.

Mr. SWEENEY.—Q. And the East Bay Water

Supply, as I understand, was collateral that had

previously been placed up.

The COURT.—East Bay Water stock.

A. East Bay Water stock, yes.

Mr. SWEENEY.—Q. Was there anything said

about California Packing, at that time?

A. The California Packing she said she did not

want to sell, that she would borrow

—

The COURT.—Q. Who is ^^ she"?

A. Mrs. Ogier would borrow some money on it,

and Mr. Kassmir said that he would loan the money

and then she could redeem the stock at any time.

Mr. SWEENEY.—Q. Did you and Mrs. Ogier

agree to purchase stock in this company in Reno ?

A. We did.

Q. Did you give any money in addition to the

collateral you had previously put up ? A. Yes.

Q. Do you know how much? A. $1,000.

EXCEPTION No. 64.

Mr. SWEENEY.—Will that writing be admitted,

Mr. McDonald?

Mr. McDonald.—Yes, that is Mr. Kassmir 's

handwriting.

Mr. SWEENEY.—Q. I will show you this, and
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ask you if you [511] can identify this, Miss

Oliver?

A. Yes.

Q. Can you identify them? A. Yes.

Mr. SWEENEY.—At this time I offer in evi-

dence a receipt purporting to be signed by Mr.

Kassmir.

Q. How did you get this check, Miss Oliver?

A. How did I get it ?

Q. Yes.

A. I borrowed it from the bank, for that purpose.

Q. You borrowed the money. A. Yes.

Q. How did you get the physical paper in your

possession once again?

A. It came back with my checking account.

Q. To whom did you give it?

A. Who did I give it to when I paid it?

Q. Yes. A. To Mr. Kassmir, himself.

Mr. SWEENEY.—At this time I offer the check

in evidence as Government's exhibit next in order.

Mr. HARRIS.—Objected to on behalf of the de-

fendant Randolph that no foundation has been laid

as to him, and no authorization, direction, or adop-

tion by him.

Mr. McMillan.—The defendant Robinson joins

in the objection just made.

The COURT.—The objections are overruled, and

it will be received in evidence as U. S. exhibit next

in order.

Mr. HARRIS.—Exception.
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Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 60.)

EXCEPTION No. 65.

Mr. SWEENEY.—And I offer this.

The COURT.—Q. Was that signed by Mr. Kass-

mir, in your presence ?

A. Yes.

Q. It was? A. Oh, yes.

The COURT.—It will be received and the objec-

tion [512] overruled.

Mr. HARRIS.—I do not think we noted in the

record the objection of Mr. Randolph.

The COURT.—I thought someone stated the ob-

jection was the same.

Mr. HARRIS.—But they were separate objec-

tions. I made the same objection that I made to

the check on behalf of the defendant Randolph.

The COURT.—The same ruling.

Mr. HARRIS.—Note an exception.

Mr. McMillan.—And the same objection on be-

half of the defendant Robinson.

The COURT.—Overruled.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 61.)

The stock I purchased in the company at Reno

was bought in the name of myself and Mrs. Ogier,

the first lot.

(The witness is here shown stock certificate No.

2 in Cromwell & Co., Inc., a Nevada Corporation,

and the document was admitted and marked U. S.

Exhibit 62.)
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(Witness is here shown certificate No. 52 in

Cromwell & Co., Inc., a Nevada Corporation, and

the document was admitted and marked U. S. Ex-

hibit 63.)

EXCEPTION No. 66.

Mr. SWEENEY.—Q. Have you told the entire

conversation. Miss Oliver, on the occasion of the visit

of Mr. Randolph and Mr. Kassmir to your house,

when yourself and Mrs. Ogier were present?

A. No, not the whole conversation.

Q. Give us the rest of it.

Mr. McMillan.—That is objected to on behalf

of the defendant Robinson, on the ground that it

is too remote, hearsay, [513] and the proper

foundation has not been laid.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
The COURT.—Do you know what the question

was?

A. What the conversation was?

Q. Yes.

A. The conversation was general about the com-

pany, and both Mr. Kassmir and Mr. Randolph

thought we ought to put all the money we could in

it.

Mr. HARRIS.—I move to strike that out as to

what Mr. Kassmir and Mr. Randolph thought, un-

less the witness means by that what they said.

The COURT.—Q. You mean by that that is what

they said?

A. Yes.
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Mr. HARRIS.—I withdraw the objection.

Mr. SWEENEY.—Q. Did you subsequently to

that time, Miss Oliver, invest more money in this

company at Reno?

A. Yes.

Mr. SWEENEY.—Q. How long after the pur-

chase of the first lot?

A. Did I buy the second?

Q. Yes.

A. I don't know, but I have a cancelled check

there by which I can tell.

Mr. SWEENEY.—Q. Where did that transac-

tion take place. Miss Oliver?

A. In the office on Montgomery Street.

Q. Who was present?

A. I don't remember.

Q. Who were you doing business with?

A. Mr. Kassmir.

Q. Was anybody else present ?

A. I don't remember that anyone was.

Q. Will you tell us the conversation you had

with Mr. Kassmir on that occasion?

Mr. McMillan.—The defendant Robinson ob-

jects on the ground it is hearsay, and the proper

foundation has not been laid. [514]

The COURT.—The objection is overruled.

Mr. HARRIS.—I adopt the objection made on

behalf of the defendant Robinson.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.

Mr. HARRIS.—Exception.
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A. The only thing I remember was I asked him if

he thought it was a better investment than one of

their partial payment, and he said decidedly, yes,

and I transferred some other deal or contract I

had with him into that; I can't remember right now
what it was, because I destroyed all of this data.

EXCEPTION No. 67.

Mr. SWEENEY.—Q. Do you know how many
shares you subscribed for on that occasion?

A. It was $1500 worth, the amount of money put

in, I think, for 40 shares.

Q. I will show you, Mrs. Oliver, what purports

to be U. S. Exhibit No. 43 for Identification, and

ask you if you can identify that. A. Yes.

Q. Who gave you that? A. Mr. Kassmir.

Mr. SWEENEY.—At this time I offer in evi-

dence U. S. Exhibit No. 43 for Identification.

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin, on the ground it is immaterial,

irrelevant, and incompetent, and hearsay as far as

Goodwin is concerned, it appearing to be a certifi-

cate of stock of Cromwell & Company, and nothing

in the record showing that Goodwin was ever em-

ployed by Cromwell & Company.

Mr. HARRIS.—The same objection.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
The COURT.—It will be received in evidence as

U. S. [515] exhibit next in order.

(The document was marked U. S. Exhibit 64.)
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EXCEPTION No. 68.

Mr. SWEENEY.—Q. I will show you this and

ask you if you received that.

A. Yes.

Q. Prom whom did you receive it?

A. Prom Mr. Kassmir.

Mr. SWEENEY.—At this time I offer in evi-

dence U. S. Exhibit 45 for Identification.

Mr. McGEE.—On behalf of the defendant Good-

win the same objection that we offered to the pre-

vious exhibit.

Mr. HARRIS.—The same objection on behalf of

the defendant Randolph.

The COURT.—The same ruling.

Mr. HARRIS.—Exception.
The COURT.—It will be received as U. S. Ex-

hibit next in order.

(The document was marked U. S. Exhibit 65.)

Mr. SWEENEY.—Q. Do you know whether you

subscribed for common stock, as well as preferred.

A. Yes.

Q. Or did common follow the preferred?

A. The common was given with the preferred.

Q. By that you mean w^hat? What do you mean

by that answer?

A. I mean that the common did not cost any-

thing ; we paid for the preferred.

Q. You got the common? A. With it.

The COURT.—Q. That was a sort of bonus?

A. I understood so.
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EXCEPTION No. 69.

Mr. SWEENEY.—Q. I will show you this letter,

Miss Oliver, and ask you if you can identify that.

A. Yes.

Q. How did you receive that letter?

A. Through the mail.

Q. Where? A. At 1696 Green Street. [516]

Q. At what time, what date?

A. I don't remember.

The COURT.—Q. On or about the date it is

dated?

A. Yes, I think the next dav.

Mr. SWEENEY.—If your Honor please, we offer

in evidence Government's Exhibit No. 17 for Iden-

tification.

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin on the ground it is immaterial,

irrelevant, and incompetent, and hearsay, and not

binding upon the defendant Goodwin.

Mr. HARRIS.—The same objection on behalf of

the defendant Randolph, no foundation laid for the

introduction as to him.

Mr. McMillan.—The same objection on behalf

of the defendant Robinson.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
The COURT.—It will be received in evidence as

U. S. exhibit next in order.

(The document was marked U. S. Exhibit 66.)
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Mr. SWEENEY.—The writing below, will you

admit, Mr. McDonald, it is in Mr. Kassmir's writ-

ing?

Mr. McDonald.—Yes.
(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the Indictment as Exhibit ^^DD," dated

October 9, 1925.)

EXCEPTION No. 70.

Mr. SWEENEY.—Q. I will show you this letter,

Miss Oliver, and ask you if you can identify it.

Mr. HARRIS.—That is admitted to be Ran-

dolph's signature, we admit it went through the

mail, and admit Miss Oliver got it.

The COURT.—Are you speaking for all defend-

ants?

Mr. HARRIS.—I am speaking for my defendant.

[517]

A. Yes.

Mr. SWEENEY.—Q. How did you receive this

letter?

A. I received it through the mail.

Q. When? A. It is dated October 28.

Q. Around that time you received it? A. Yes..

Q. Where did you receive it?

A. At my home.

Q. Where is your home?

A. 1696 Green Street.

Mr. SWEENEY.—At this time I wish to offer

in evidence U. S. Exhibit No. 18 for Identification.

Mr. McMillan.—On behalf of the defendant
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Eobinson it is objected to on the ground it is imma-
terial, irrelevant, and hearsay, and the proper
foundation has not been laid.

The COURT.—The objection will be overruled,
and it will be marked U. S. exhibit next in order.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 67.)

(Which original exhibit is before this Honorable
Court by stipulation and order, and is the letter set

forth in the Indictment as Exhibit '^EE," dated
October 28, 1925.)

EXCEPTION No. 71.

Mr. SWEENEY.—Q. Did you ever receive a

check for dividends payable on the company's
stock ?

A. Yes.

Q. Do you know the amount of that check?
A. $70.

Q. Do you know who signed the check?

A. No.

Q. How many such checks did you receive?

A. There are two more besides that, one in Janu-
ary and one in April.

Q. Where did you receive those?

A. At my house.

Q. Miss Oliver, I will ask you if you can identify

that. A. Yes.

Q. What is that?

A. That was to buy Mid-Continental Oil.

Q. How did you receive this?
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A. I couldn't tell you whether [518] I received

that in the office, or through the mail. I could not

tell you.

Mr. SWEENEY.—At this time I want to offer

in evidence Cromwell Simon & Company certificate

signed by Cromwell Simon & Company, V. A.

Parks.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground that it is re-

mote, hearsay, and the proper foundation has not

been laid as to him.

Mr. HARRIS.—The same objection for Ran-

dolph.

The COURT.—Objection overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
The COURT.—It will be received in evidence as

U. S. exhibit next in order.

(The document was marked U. S. Exhibit 68.)

EXCEPTION No. 72.

Mr. SWEENEY.—I will show you that, Miss

Oliver, and ask you if you can identify that.

A. Yes, I can identify it.

Mr. SWEENEY.—I offer this in evidence, if

your Honor please, Cromwell Simon & Company

certificate for the purchase of some stock, signed by

Cromwell Simon & Company, by V. A. Parks.

Mr. McMillan.—On behalf of the defendant

Robinson, we make the same objection as made pre-

viously.
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Mr. HARRIS.—We adopt both objections.

The COURT.—I will overrule the objection and

it will be received in evidence as U. S. exhibit next

in order.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 69.)

EXCEPTION No. 73.

Mr. SWEENEY.—Q. Can you identify that one,

Miss Oliver? [519]

A. Yes.

Mr. SWEENEY.—It is dated August 28, 1925,

and purports to be a similar certificate, and I offer

it in evidence at this time.

The COURT.—When did you get all of these cer-

tificates ?

A. In 1925.

Q. At one time?

A. Oh, no, they nearly all have different dates.

Q. You got them on or about the date they bear?

A. Yes, they are dated at the time I paid the in-

stallment, the date of the agreement.

The COURT.— Q. How did you receive it,

through the mail, or were they delivered to you

personally ?

A. Some of them were delivered personally, gen-

erally personally.

Q. Who was it that delivered them?

A. Mr. Kassmir.

Q. In other words, all of these that you have
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testified to so far were delivered to you by Mr.

Kassmir, or you received them through the mail?

A. One or the other.

Mr. McMillan.—I want to put my objection in

on behalf of the defendant Robinson as incompe-

tent, and hearsay, and no foundation laid.

The COURT.—That objection will be overruled,

and it will be received as U. S. exhibit next in order.

Mr. McMillan.—Exception.

(The document was marked U. S. Exhibit 70.)

EXCEPTION No. 74.

Mr. SWEENEY.—Q. Can you identify that one ?

A. Yes.

Q. How did you get that?

A. I am not sure whether they were delivered

personally or through the mail, but one of these is

entirely cancelled, and has been settled; I don't

know which one of the three it is. [520]

Mr. SWEENEY.—At this time I wish to offer in

evidence Cromwell Simon & Co.'s certificate dated

August 29, 1925, in evidence.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground it is hearsay, the

proper foundation has not been laid.

Mr. HARRIS.—I adopt the objection of the de-

fendant Robinson.

The COURT.—The objection is overruled, and it

will be received in evidence as U. S. exhibit next

in order.

Mr. McMillan.—Exception.
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Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 71.)

EXCEPTION No. 75.

Mr. SWEENEY.—Q. This one is made out to

Mrs. Ogier. Can you identify that?

A. Yes, I can identify that.

Q. Do you know how it was received?

A. It was either delivered to me or through the

mail.

Q. But it is addressed to Mrs. Ogier.

A. Well, I transacted all of her business that had

to be carried on out of the house or brought in.

Mr. SWEENEY.—At this time I wish to offer

in evidence the certificate made out to Mrs. Ogier

on the 12th of June, 1925.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground it is too remote,

that it is hearsay, and the proper foundation has not

been laid.

Mr. HARRIS.—The same objection.

The COURT.—The objection is overruled, and it

will be received in evidence as Government's ex-

hibit next in order.

(The document was marked U. S. Exhibit 72.)

I identify this and I received it through the mail.

[521]

(Here certificate of Wesley & Co. to Oliver, Oc-

tober 22, 1925, was admitted and marked U. S. Ex-

hibit 73.)

(Here certificate of Wesley & Co. to Oliver, No-
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vember 17, 1925, was admitted and marked TJ. S.

Exhibit 74.)

I put up stock as collateral for these shares and

some money ; I got neither the money nor collateral

back.

EXCEPTION No. 76.

Q. I will show you this letter, Miss Oliver, and

ask you how you received that.

A. Through the mail.

Mr. SWEENEY.—Will you admit the signature,

Mr. McDonald?

Mr. McDonald.—Yes.
Mr. SWEENEY.—Q. When did you receive it.

Miss Oliver?

A. Approximately when it is dated, I don't quite

remember—about January or February, 1926.

Q. Where did you receive it ?

A. At 1696 Green Street.

Mr. SWEENEY.—Does your Honor want to see

that letter, to see if it is pertinent?

The COURT.—Q. Do you know the signature?

A. Yes.

Q. That is signed by whom?
A. By Mr. Kassmir.

Mr. SWEENEY.—At this time I wish to offer

this letter in evidence.

Mr. McMillan.—On behalf of the defendant

Robinson it is objected to as hearsay, the proper

foundation has not been laid, and we ask that that

evidence be limited and restricted to the defendant

Kassmir.



622 Samuel H. Robinson and J, W, Randolph

(Testimony of Miss Clara Oliver.)

Mr. HARRIS.—The defendant Randolph adopts

the objection of the defendant Robinson, and, in

addition, calls the Court's attention to the blanket

objection, that it is after the time any scheme or

conspiracy had ended.

The COURT.—What is the date that appears

upon that?

Mr. SWEENEY.—February 12, 1926. [522]

The COURT.—You said that you were endeavor-

ing to make proof to March 8, 1927, so the objec-

tion will be overruled.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception.
The COURT.—It will be received in evidence as

Government's exhibit next in order.

(The document was marked U. S. Exhibit 75.)

I think I received a telegram from Mr. Kassmir

on that occasion. I telephoned to Mr. Kassmir up

in Seattle. Had a conversation with him, but don't

remember when; it was probably March or April,

it may have been February but it was in the spring

;

the conversation was in regard either to selling the

stock, or the payment of dividends; at the present

time I do not remember it.

EXCEPTION No. 77.

Mr. SWEENEY.—Q. I will show you Govern-

ment's Exhibit No. 38 for Identification, and ask

you if you can identify that. Miss Oliver.

A. Yes.

Q. How did you receive that?
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A. Through the mail.

Q. Where did you receive it?

A. At my home, 1696 Green Street.

Q. San Francisco? A. Yes.
\

Q. When did you receive it?

A. Approximately its date.

Q. And that date is what? A. March 15.

Mr. HARRIS.—What year?

A. 1926.

Mr. HARRIS.—The same objection as to that

letter.

Mr. SWEENEY.—At this time I offer in evi-

dence Government's Exhibit No. 38 for Identifica-

tion.

Mr. McMillan.—Objected to on behalf of

the defendant Robinson on the ground that it is

hearsay, and the proper foundation has not been

laid.

Mr. HARRIS.—I adopt the objection made on

behalf of the defendant Robinson. [523]

The COURT.—The objection is overruled, and it

will be received in evidence as U. S. Exhibit next

in order.

Mr. HARRIS.—Exception.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 76.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit ''FF," dated

March 15, 1926.)
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EXCEPTION No. 78.

Mr. SWEENEY.—Q. How did you receive this

one, marked Exhibit 37 for Identification?

A. Through the mail.

Q. Where did you receive it?

A. 1696 Green Street, San Francisco.

Q. When did you receive it?

A. Approximately its date.

Q. That date is what?

A. About May 7th. This is May 5.

Mr. SWEENEY.—At this time I offer in evi-

dence Government's Exhibit 37 for Identification.

Mr. HARRIS.—The same objection as to the last

one.

Mr. McMillan.—The defendant Robinson ob-

jects to it on the ground it is hearsay, incompetent,

and the proper foundation has not been laid as to

him.

The COURT.—Overruled. It will be received

in evidence as U. S. Exhibit next in order.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 77.)

(Which original exhibit is before this Honorable

Court by stipulation and order, and is the letter

set forth in the indictment as Exhibit ''GG," dated

May 5, 1926.)

EXCEPTION No. 79.

Mr. SWEENEY.—Q. Miss Oliver, I will show
you this and ask you how you received that.
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A. Through the mail. [524]

Q. Can you identify the envelope attached?

A. Yes.

Q. What envelope is that?

A. That is the envelope that it came in.

Q. Where did you receive this?

A. 1696 Green Street.

Q. When? A. About the 28th of April.

Mr. SWEENEY.—At this time I would like to

offer in evidence a letter dated April 26, 1926,

addressed to Miss Oliver, and signed by Mr. Kass-

mir.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground that it is hearsay,

the proper foundation is not laid.

The COURT.—Overruled.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 78.)

EXCEPTION No. 80.

Mr. SWEENEY.—Q. I will show you this. Miss

Oliver, and ask you if you can identify that.

A. It came through the mail.

Q. When did you receive it?

A. Probably the beginning of August. It is

dated the 31st of July.

Q. What year? A. 1926.

Mr. SWEENEY.—Will you admit the signature,

Mr. McGee?

Mr. McGEE.—Yes.
The COURT.—Q. Did you receive both the enve-

lope and letter?
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A. Yes, I remember what it was in reference to.

Q. They came together, you said '? A. Yes.

Mr. SWEENEY.—Q. Miss Oliver, how many

times did you ring Mr. Kassmir up in Seattle ?

Mr. HARRIS.—That is objected to as immaterial,

irrelevant, and incompetent, and not binding on the

rest of the defendants.

The COURT.—I will allow the question.

Mr. HARRIS.—Exception. [525]

A. Shall I answer?

Mr. SWEENEY.—Yes.

A. I rang him up three or four times, but I only

spoke with him once.

Mr. SWEENEY.—At this time, your Honor, I

want to offer in evidence a letter dated July 31,

1926, and signed by Orton E. Goodwin.

The COURT.—Are you offering the envelope,

also?

Mr. SWEENEY.—Yes.

Mr. McMillan.—The defendant Robinson ob-

jects to the envelope and the letter on the ground

that as to him it is hearsay, and the proper founda-

tion has not been laid.

Mr. HARRIS.—I adopt both objections for

Randolph.

The COURT.—The objection is overruled, and

it will be received in evidence as U. S. Exhibit next

in order.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.

(The document was marked U. S. Exhibit 79.)
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(Which original exhibit is before this Honorable

Court by stipulation and order, and is a letter to

Miss Oliver, dated July 31, 1926, signed by Orton

E. Goodwin.)

Cross-examination.

(By Mr. HARRIS.)
I recall a receipt for about |1200 that I got

August 7, 1925, from Mr. Kassmir. That was not

the last time that I paid any money to anyone on

account of these transactions; I paid $85 a few

days after that. There is a cancelled check for it,

when I took and turned over other things to make

up the amount of |1500. By August 12, was the

last time I paid in actual money. By that time

I had already deposited my collateral with Crom-

well & Co., and deposited no more collateral after

that and paid no more money. Never paid any

money whatever to Charles Wesley Company;

never gave any stock or collateral to the

Charles [526] Wesley Company ; only the transfer

of stock from the Cromwell Simon Company, which

was to go over to the Charles Wesley Company, and

the collateral that was up for that, and some of the

profits that were taken and put into the Marian

Oil deal, and the Pan-American deal. It is correct

that the collateral and any moneys which I may
have had coming to me from Cromwell Simon &
Company, it was my understanding that those

should go over to the Charles Wesley Company, and

I was to get credit for them, and I was to get

credit on a purchase of Marian Oil Company stock.
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I recall writing to Mr. Eandolph in October and

asking him for a statement of my account. 1 did

not turn that over to Mr. Madeira; I have not got

it. I recall fairly well what was in it. Exhibit 34,

purporting to be a certificate from Charles Wesley

& Co., and Exhibit No. 73, showing a total of some-

thing like $17,000 and representing what I was

still obligated to pay to Charles Wesley Company,

was never paid, by me, nor did I offer to pay any

part of this balance. I do not know what became

of the statement I got from the Wesley Company;

I did not save all my papers. I did not save that

paper. I remember one thing, I wrote for that

statement, and the statement was sent to me, but

not signed. There were certain things in these

transactions that I did not care for my sister to

know, and I did not show the statement to her.

One of these transactions was separate and this

probably was, I did not show it to her on the Pan-

American; on the other she was in, however. 1

did not say anything about the first, that was the

transfer from Corbin, neither did I show anything

to her about the one of Charles Wesley, but this was,

I think—I think there was another one from Crom-

well Simon & Co., sold out, and then that some

collateral went into the Charles Wesley Company;

that was one, and the other was on that note that

came up first this morning. My reasons, whatever

they were, I wanted to keep them secret from my
sister. [527]
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EXCEPTION No. 81.

Mr. HARRIS.—One of these transactions that

you wanted to keep from your sister's mind and

attention occurred some time back along in June

or May, did it not?

Mr. SWEENEY.—That is objected to as im-

material, irrelevant and incompetent, and particu-

larly that it has been asked and answered.

Mr. HARRIS.—This is a preliminary question,

and will tie up perfectly with counsel's examination.

The COURT.—I cannot see the object of that

question, how it bears on the issues.

Mr. HARRIS.—If I disclose the object I might

as well not examine on it.

The COURT.—I will sustain the objection to it.

Mr. HARRIS.—Exception to the Court's ruling.

Q. At the time you had this conversation with

Mr. Randolph and Mr. Kassmir, and your sister and

yourself, you had then already entered into some

transaction, I do not care whether it was for the

partial pa3niient of stock, or what it was, that for

your own reasons you did not care for your sister

to know about?

Mr. SWEENEY.—We object to that on the

ground it is immaterial, irrelevant, and incompetent,

and particularly that it is not proper cross-examina-

tion.

The COURT.—I cannot see the pertinency of

that. The witness has made a statement as to such

transactions she did not desire her sister to know
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about, but how this examination bears upon the

issues I do not see. I think I will have to know,

in a general way, in what direction you are going.

Mr. HARRIS.—I will say to your Honor that I

will close that branch of the examination in two

or three questions, but it is wholly impossible for

me to constantly state the purpose of [528] my
cross-examination, and direct the witness' attention

to it, and then expect the kind of answers that are

in accordance with the facts, because the witness

immediately gets confused.

The COURT.—I do not think counsel has assisted

the Court in any way.

Mr. HARRIS.—All right, your Honor, I want

to show this : Here is exactly what I want to show,

that she had entered into transactions which, for

her own reasons, she did not care for her sister to

know about, and, therefore, the conversation that

occurred at that time, that four-party conversation,

was mostly between Mr. Kassmir and herself, and

out of the hearing of her sister, and that at most of

the time Mr. Randolph talked to the sister and did

not take part in the general conversation, and that

it was not a broad, open conversation.

The COURT.—In other words, out of the pres-

ence of all four.

Mr. HARRIS.—Yes.
The COURT.—I think you could reach that with-

out going through that. Proceed right directly.

Mr. HARRIS.—I was laying a foundation in my
own way.

The COURT.—Proceed.
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Mr. SWEENEY.—The Government has no ob-

jection to asking her that question.

Mr. HARRIS.—I have no desire to further pro-

ceed at this time on that line ; I feel myself helpless.

The COURT.—Proceed then.

(By Mr. McGEE.)

(By Mr. McDONALD.)
(By Mr. HARRIS.)
Never at any time wrote to Mr. Randolph or

asked him in person, or the Wesley Company, to

deliver me my stock ; I did not understand it could

be because it was only partly paid for. [529]

Redirect Examination.

(By Mr. SWEENEY.)
I had no stock returned to me by Cromwell Simon

& Co., nor did I ever have any stock returned to

me from Charles Wesley Company. [530]

TESTIMONY OP V. A. PARKS, FOR THE
UNITED STATES (RECALLED).

(By Mr. SWEENEY.)
During the early part of the year 1925, was

employed as cashier and bookkeeper for Cromwell

Simon & Co., during the latter part of that year

w^as employed in the same capacity for Charles

Wesley & Co., in Los Angeles. I have seen Govern-

ment Exhibit 41 for Identification, saw it some time

in the latter part of 1925. Mr. Kassmir gave it to

me. I endorsed his name to it and deposited it to

his account in the Bank of Italy in Los Angeles.
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(The document was marked U. S. Exhibit 80

which original exhibit is before this Court by stipu-

lation and order.)

Cromwell Simon & Co. kept a regular set of

books; journal, ledger, a record of sales of stock,

a record of purchases, and a record of contracts for

purchases of stock. Do not know where those

books are now; were in my custody while I was

working for Cromwell Simon & Co. When the busi-

ness was closed and the offices were moved to 1403

Hobart Building, I took the books over there and

left them there in Mr. Robinson's office, in a safe

cabinet. The return checks of Cromwell Simon &

Co. that were at the office at 220 Mills Building, I

believe they were moved also with the other records.

Just before the offices closed I made a transcript of

the account and statement; do not recall just what

happened to it; I saw either that transcript, or a

part of it, at a later date in Mr. Randolph's office

in Los Angeles. Cromwell Simon & Co. did busi-

ness with the Pacific National Bank and the Hum-
boldt National Bank. Checks were signed jointly

by Cromwell Simon and Harry Kassmir. I remem-

ber a check drawn in the amount of $9,000 on the

Pacific National Bank account. I made it up, and

both Mr. Kassmir and Mr. Simon signed it; this

was probably in the month of June or July. Recall

no other checks of $9,000 drawn on that account.

The check was cashed by me and I turned [531]

the cash over to Mr. Simon and Mr. Kassmir, in

the office; other than that, I don't know anything
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about it, nor what it was used for. According to the

entry I made on my books, it was to be used for the

purchase of stock by Mr. Simon and Mr. Kassmir.

Don't know whether that stock was bought. I am
familiar with the purchase agreements that were

used by Cromwell Simon & Co. in their business.

They were all eventually turned over to me. I

got them from Mr. Kassmir or Mr. Simon usually,

or probably from the man who was sales manager

at the time, Mr. Goodwin first, and later Mr. Ran-

dolph. Entered the purchase agreements on my
books and then filed them away. Know of my own

knowledge if stock represented by those purchase

agreements was bought. As dividends were de-

clared by the companies whose stock the clients

bought, the dividends were credited to their accounts

or paid to them. Dividends were always entered on

all accounts if the dividends had been paid by the

company. In some cases, I actually received money

for those dividends. Not in all cases. I remember

Cromwell Simon leaving the partnership but not the

exact date. After Cromwell Simon left the firm, on

the signature of Harry M. Kassmir checks of the

company were paid.

Cross-examination.

(By Mr. HARRIS.)
I remember about Jack Randolph came to work

for the Cromwell Simon Company, as a salesman.

Had no authority, whatever, over me in any way.

He had no access to the books. Afterwards Mr.

Randolph became sales manager, or office manager.
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as it is termed. His duties as office manager were

director of salesmen, and managed the office, and

talked to clients, and things like that. He did not,

to my knowledge, take part in the direction of the

policies of the company. He had no authority to

draw checks; I drew all the checks. I don't think I

ever drew any check for [532] Mr. Randolph for

anything other than an ordinary salesman's com-

mission. The front office, as we called it, was in

the front portion of the building, and comprised

three rooms, and my office was down the hall about

100 feet, in one room, an ordinary office room; that

is where the bookkeeping was done. Anyone had

access to the room, but not access to the particular

portion of the room where I was; that was railed

off. I went down to Los Angeles the latter part

of September, 1925. I was there from that time

until June, 1927. All that time I occupied the same

character of position, that of being in charge of the

books and cashier. There I worked for Mr. Ran-

dolph, the Wesley Company. Outside of the first

month and a half, Mr. Kassmir was never present

at that place of business.

(By Mr. McMILLAN.)
Mr. Robinson was not one of my employers in the

Mills Building. He gave me no instructions or

directions about keeping the books. He was not

authorized to sign any checks.

(By Mr. HARRIS.)

Mr. Randolph, during my stay with Cromwell

Simon & Co., did not give me any instructions with
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reference to what I should or should not put in the

books.

Redirect Examination.

(By Mr. SWEENEY.)
Q. Did Mr. Cromwell Simon or Mr. Kassmir ever

tell you to keep Mr. Randolph away from the en-

closure where the books were"?

A. I was instructed to keep the books strictly

private, and show them to no one outside of the

members of the firm.

I was hired by Mr. Randolph to go to Los Angeles.

I do not recall that there ever was a time when I

took orders from Mr. Randolph and Mr. Goodwin.

[533]

TESTIMONY OP BERNHARD KELLMANN,
POR THE UNITED STATES.

BERNHARD KELLMANN, a witness produced

on behalf of the United States, being first duly

sworn, testified in substance as follows:

Direct Examination.

(By Mr. SWEENEY.)
I am the auditor of the Pacific National Bank,

and have been for three years. I identify these

records exhibited to me as copies of the statement

of the bank kept of the account of Cromwell Simon

& Co. The originals I have them here; these are

true copies that I know of, I checked them up.

This is the original loan account, and these two

original signature cards.
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EXCEPTION No. 82.

Mr. SWEENEY.—I wish to offer in evidence as

one exhibit the signature card of Cromwell Simon

& Company, the loan and discount account, and a

copy of the bank account.

Mr. McMillan.—Objected to on behalf of the

defendant Robinson on the ground that they are

hearsay, and the proper foundation has not been

laid.

Mr. HARRIS.—The same objection for Ran-

dolph.

The COURT.—When you say ^ ^ foundation, '

^

Avhat do you mean?

Mr. McMillan.—The foundation I have in

mind is this, they have not sho\\Ti that he author-

ized, sanctioned, or adopted these accounts in any

manner, shape, or form, or had any knowledge,

whatever, of them.

The COURT.—And yours the same?

Mr. HARRIS.—Yes.
The COURT.—The objection will be overruled,

and they will be received in evidence as U. S. Ex-

hibit next in order.

Mr. McMillan.—Exception.
Mr. HARRIS.—Exception. [534]

(The documents were marked U. S. Exhibit 81.)

(Which original exhibit is before this Court by

stipulation and order.)
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TESTIMONY OF VAN MATER SMITH, FOR
THE UNITED STATES.

VAN MATER SMITH, a witness produced on

behalf of the United States, being first duly sworn,

testified in substance as follows:

I am Assistant Vice-president of the United

States Security and Trust Company. In 1925 I

was Assistant Cashier of the Humboldt Savings

Bank. I identify the signature card you now show

me as the signature card prepared at the opening

of the account of Cromwell Simon & Co. The other

document is a photostatic copy of a ledger page of

the account.

(Stipulated by all counsels that no point is made

because the original is not produced.)

(The documents were marked U. S. Exhibit 82,

which original exhibit is before this Court on stipu-

lation and order.)

TESTIMONY OF HERBERT M. McCAFFREY,
FOR THE UNITED STATES.

HERBERT M. McCAFFREY, a witness pro-

duced on behalf of the United States, being first

duly sworn, testifies in substance as follows

:

Direct Examination.

(By Mr. SWEENEY.)
I know the defendants, Kassmir, Goodwin, Rob-

inson and Randolph. Was employed in Reno, Ne-

vada, by the firm of Cromwell Simon & Co., as a
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salesman. I think the office was opened at Reno

in August, by Mr. Kassmir, that is, he went down

with me ; I went down first. Office was in the Clay

Peters Building. Name of firm was Cromwell

Simon & Co. Made sales while at Reno, but how

[535] many cannot recall. Never sold a man by

the name of Lock. Never was resident agent of

Cromwell & Co., and never had the books of the

company in my possession, and never did any busi-

ness as resident agent, and was never advised by

any of defendants that I was resident agent. The

board of directors of Cromwell & Co. never met

in room 315 Clay Peters Building, Reno, Nevada, to

my knowledge. Subscriptions for stock or money

received by me were mailed in to the firm of Crom-

well Simon & Co. in the Mills Building, and after-

wards to the Hobart Building. Was employed by

the Charles Wesley Company; I was sent down by

Mr. Kassmir, who said there was a position open

down there, and was employed by Mr. Randolph.

Cross-examination.

(By Mr. HARRIS.)
The terms were really understood before I went

down, being the same terms that I had worked for

Cromwell Simon & Co. on. Not ordinary agent's

commissions; a salary of $50. Before I went to

Reno, I worked here for Cromwell Simon & Co., as a

salesman, possibly about a couple of months, maybe

longer. Jack Randolph was working for Cromwell

Simon & Co. at that time as a salesman, the same as
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I was, as I understood. Never saw him do any-

thing different than a salesman did. While I was

around did not see him exert any authority or give

any orders. Was not told he had any authority

over me, and never learned that he had any au-

thority over anyone. So far as I know, he was

simply working in the same capacity as I was, and

I had no authority over anyone, not even authority

to direct the office boy. When I went down to Los

Angeles, in Los Angeles I received my orders from

Mr. Randolph.

Redirect Examination.

(By Mr. SWEENEY.)
When I was working for Cromwell Simon & Co.

in San [536] Francisco I sold stock. I got my
leads generally from Mr. Goodwin, who distributed

the leads. I have forgotten now whether I got

leads from anyone else besides Mr. Goodwin. The

subscription blanks that I filled out I turned into

the office to anyone that happened to be there, Mr.

Parks, Mr. Simon, Mr. Kassmir, or Mr. Goodwin,

or anyone that had any authority. I never remem-

ber of turning any subscriptions in to Mr. Ran-

dolph. Mr. Randolph was not sales manager that

I know of. The check you show me I identify.

I mailed it to Cromwell Simon & Co. from some

place in Nevada to San Francisco.

(The document was marked 84 for identifica-

tion.)
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Recross-examination.

(By Mr. HARRIS.)

No, I never saw Jack Randolph in Nevada, I do

not think so, I do not remember of it.

(By Mr. SWEENEY.)
I was employed in Nevada about the latter part

of July; my employment there ceased in October,

I think it was, I am pretty positive.

TESTIMONY OF W. F. ALLEN, FOR THE
UNITED STATES.

W. F. ALLEN, a witness produced on behalf of

the United States, being first duly sworn, testified

in substance as follows:

Direct Examination.

(By Mr. O'BRIEN.)

Reside at 1717 Ellis Street, and am a hotel pro-

prietor. Know the defendants Kassmir, Randolph,

and Robinson. First met Kassmir in the fall of

1925. Went to his office in the Mills Building to

sell some stock. Mr. Robert Pigott w^as present.

Asked them if they could sell some stock for me,

and they said they could, and would, and they did

sell 50 shares of Fageol Motors, common [537]

stock. No further conversation at that time.

About a week later I went to the office again in the

Mills Building. Several other men were present

there, but I was only talking to Mr. Kassmir, and

he is the only one I can identify. Besides the 50
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shares of common stock of the Fageol Motors I

had given them to sell, I had given them 100 shares

of preferred Fageol stock to buy Studebaker, and

told them to hold this stock until I gave them orders

to sell. It was to buy 200 shares of Shell Union,

and 50 shares of Studebaker, and they were to sell

it when it went up to a price where I could make a

2)rofit. Perhaps a month later I had a further con-

versation in Mr. Robinson's office, in the Hobart

Building, I believe, where Mr. Kassmir and Mr.

Robinson and myself were present. Mr. Randolph

was not there. I gave them orders before that to

sell 200 shares of Shell Union, because it had gone

up in price, and I w^ent there to see why they had

not sold it, and Mr. Kassmir told me that they

would sell the stock later, or would sell it for me,

and then they did not sell my stock, and I went

down there to find out why I did not receive any

money for my share, of what was coming to me from

the Shell Union Oil stock, and he said that they did

not have the stocks, that Cromwell Simon had run

away with all of the certificates, and I said, ^^Why
didn't you tell me that before^" And so I told

them immediately I wanted my stock returned, and

Mr. Kassmir said, ^^You do not need to be afraid,

I have a beautiful home out here in the city, and

will see that you get your money." He said he

would get my stock back in a short while, and he

would notify me when he had it for me. I have

now testified to three different conversations I had
vvith Mr. Kassmir. I had a further conversation
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a few days or a week later in Mr. Robinson's office,

in the Hobart Building. Mr. Robinson and Mr.

Kassmir present; it was in the fall of 1925, in

November or December. I went to the office to

get my stock back, get the [538] shares, they

had told me to come back at a later date and they

would have them for me, and Mr. Kassmir—I asked

him why had they changed me from one company

to the other when they were doing business here,

and he said that—he had told me Cromwell Simon

had run away with my stock, and then I said,

^'Have you got the man looked up yet, or are they

hunting for him ? '

' And he said there was no such

man as Cromwell Simon, that was the name of our

company. I immediately demanded my stock back,

and I got so angry I closed the door and I said I

would go and see the District Attorney, which I

did—not the District Attorney, but the Commis-

sioner, I should say. That closed the interview.

I had a further conversation in the office when Mr.

Robinson called Mr. Kassmir into his office and

told Mr. Kassmir I had done right with him, and

he should come up and pay me what he owed on

my certificate, and see that I was taken care of

properly, and he commenced to call him down; I

could see it didn't do any good. I went back to his

office at a later date, and Mr. Kassmir, and Mr.

Randolph, and Mr. Robinson was there, and I

talked to Mr. Randolph, and Mr. Randolph said

he had nothing to do about it, that Mr. Kassmir

was the man to return my stock to me. Kassmir
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told me to come back later and he would have my

stock for me. I did. He gave me back 100 shares

of preferred stock of Fageol Motors. He said that

there would be a charge to get my securities back,

$15, and I told him that I did not have any money

with me, and I told him he would have to take it

out of the securities he sold for me, so he gave me

a note to get my 100 shares for me, which I did.

When I say ^'he," I mean Mr. Kassmir. His at-

torney, Mr. Robinson, was there. Nobody else was

present that I know of. Did not see them after that

date. I phoned the office several times. I called

Mr. Robinson's office, and the only place I could

reach Mr. Kassmir, I phoned out to a number that

he gave me, to his home, for Mr. Kassmir, and could

not reach anyone there. I very seldom talked to

Mr. [539] Robinson; I talked to him several

times, but not on the occasion when I was up there

with Mr. Kassmir. If I did Mr. Kassmir was in

Los Angeles, or Portland, or some place. This was

said from his office. I identify the letter you now
show me. (Counsel stipulate that the signature is

Mr. Park's.)

(The document was marked U. S. Exhibit 83,

which original exhibit is before this Court on stipu-

lation and order.)

Most of the collateral that I put up I sent to the

Cromwell Simon Company through Mr. Pigott;

there were 214 shares of Fageol preferred, 200

shares of Fageol common, and 14 shares of Durant

in round figures, approximately between $3,500 and
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$4,000. I identify the letter you show me, received

it in the course of mail, at 1717 Ellis Street, on ap-

proximately the date they bear.

(The document was marked U. S. Exhibit 84,

which original exhibit is before this Court on stipu-

lation and order.)

EXCEPTION No. 83.

Mr. O'BRIEN.—If your Honor please, I offer

Exhibit 19 for identification as Government's Ex-

hibit next in order.

Mr. McMillan.—Objected to as the proper

foundation has not been laid as to Robinson.

The COURT.—The objection will be overruled.

Mr. McMillan.—Exception.
The COURT.—It mil be received as Govern-

ment's exhibit next in order.

(The document was marked U. S. Exhibit 85.)

Mr. O'BRIEN.—At this time I offer Govern-

ment's Exhibit No. 20 for identification as U. S.

exhibit next in order.

Mr. McMillan.—Objected to as hearsay, and

the proper foundation is not laid on behalf of the

defendant Robinson.

The COURT.—The objection is overruled, and it

will be received in evidence as U. S. exhibit next in

order. [540]

(The document was marked U. S. Exhibit 86.)

(Which original exhibits are before this Court on

stipulation and order, and appear in the indictment

as Exhibits ^^HH" and ^^IL")
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Never received the Studebaker stock, nor the

Shell Union, nor any dividends thereon, nor did I

receive any of my collateral back. Received no

money back, except I put up two shares of Liberty

Bank stock with Charles Wesley Company, of Los

Angeles, for some Dodge stock which they sold for

me and paid me a small profit, about $70.00, and

returned my bank stock.

Cross-examination.

(By Mr. HARRIS.)

Q. Mr. Allen, your first contract with these

people was through Pigott, was it? A. Yes.

Q. And throughout your transactions with these

two companies you dealt part of the time through

Mr. Pigott?

A. Well, I did not know there were two com-

panies when I started to deal w^ith them.

Q. Well, let me get at it this Avay: Whatever

business you turned in to Cromwell Simon & Co.,

you figTired you were turning in through Mr.

Pigott, was was the agent?

A. I w^as to their office and turned in some my-

self.

Q. What I meant is, Mr. Pigott was the salesman

that attended to your transactions? A. Yes.

Q. Then, later on, your later deals, Mr. Pigott

was still a salesman: Isn't that right?

A. No, I did not deal with him after that.

I bought some Dodge stock through Mr. Pigott,

and some Durant stock. When I was buying the
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Durant stock he said we would have to buy it from
the Los Angeles firm because I could not receive

the stock here. Mr. Pigott put up this National

[541] Bank stock with the Los Angeles firm, Wes-
ley & Co., that was to purchase 25 shares of Dodge.

When I got ready to close that account out, of the

25 Dodge, there was promptly returned to me the

Liberty Bank stock, and my profit thereon. The
Durant stock I purchased from the Charles Wesley
Company in Los Angeles, through Mr. Pigott, I

agreed to make certain payments, according to this

letter apparently of $409.96. No, I did not cease

making payments of my own accord. Yes, I re-

plied to the letter of April 5, in which they called

my attention to the fact that a payment was due on
March 26, and that they had not received it, and
that they could not continue to carry me. I haven't

a copy of the letter here. I recall what was said

in that letter; I told them to sell 100 shares, which
I agreed to sell at any time, any part of the hold-

ings that they had from me the security up, at any
time to make my payment. Yes, the stock was a

little lower than it was when I [542] purchased

it, at that time, yes. When I ordered them to sell

this 100 shares, if they had sold it at that time I

would have had some equity; I would have had the

rest of the stock that they had ordered for me. I

would have the balance, not selling it all, selling 100

—there were 225 shares. I know what I paid for

this stock. I don't think I have my certificate

here; I think it is here somewhere, I don't know.
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I gave Mr. Madeira most of my papers. I bought

these shares of Durant from Charles Wesley Com-

pany around September 26, 1925, at 15% per share.

There was a payment on each, one for the 125

shares, $384.37, and for the 200 shares $440. That

money was paid in stock ; that w^as the shares from

the Fageol Motors; I have a card there where I

sent some to Charles Wesley Company. It is a

fact that what I sent to the Charles Wesley Com-

pany was 14 shares of Fageol, in the name of B. A.

Allen; 14 shares of Fageol in the name of W. F.

Allen; and fourteen shares of Durant in two cer-

tificates of seven shares each, in the name of Wes-

ley Allen and Bertha Allen, as joint tenants.

Those were given to Mr. Pigott to be transmitted to

the Wesley Company, and that is the security I

put up for the purchase of this Durant Motors

stock on September 26. I don't think I made any

payment; I did write to the Charles Wesley Com-

pany and told them to sell part of my Durant so

that that payment could be taken care of. They

didn't advise me that they had done that, and so

credited my account.

Mr. HARRIS.—Q. I show you three letters, Mr.

Allen, purporting to be on the letter-head of the

Charles Wesley Company, the first one dated Janu-

ary 4, 1926, the second one purporting to be on

the same letter-head, purporting to be a statement

of the same date, the third one purporting to be on

the letter-head of the same company, under date

of January 11, and purporting to be a statement



648 Samuel H. Robinson and J. W. Randolph

(Testimony of W. F. Allen.)

addressed to you, and ask you if you received those.

A. Yes. [543] Although I was called upon to

make a payment of $409, I made no payment in

December, except by the sale of some Durant stock

by the Wesley Company; I ordered them to sell,

that was all they sold; they couldn't sell without

they sold,i I think, two hundred and some odd
shares—I don't know what, to make up the pay-

ment. I have no recollection that I again re-

quested them to sell when April came around and
they wrote me this letter to again make payment.

I don't know anything about how low Durant stock

of that kind went in March, 1926'.

(The documents were marked Defendant's Ex-
hibit ^^B.")

Having purchased this Durant stock, I paid no

attention to it, I did not again in April instract

them to sell some additional stock. In answer to

this letter of April 5, I talked to the Commissioner,

and he said I should not answer it, he would answer
it for me. That is what he told me. I did not do

any more further about it. I don't know exactly

the price the Durant stock went down to, wnet in

the months of March and April, 1926, it had gone

down to $8.50 a share, or thereabouts. I know it

w^ent down a little lower than I paid for it.

Q. It went down so low, didn't it, that it was not

a profitable transaction for you, and didn't you so

believe ?

A. No, if I got my certificate back I should have

went ahead and paid for it ; that is what I intended
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to do, even if I had to mortgage to do so. That

stock is good to-day, it is worth $15 to-day.

Cross-examination.

(By Mr. McDONALD.)
Most of my transactions with Cromwell Simon

& Co. were induced by Mr. Pigott. I had known
Mr. Pigott for some time prior to his connections

with the Cromwell Simon Co. I contracted to buy

certain shares of Shell Union and certain shares of

Studebaker, I [544] believe in September or Oc-

tober, 1925. I remember meeting Mr. Kassmir in

November of 1925. He sold some Fageol Motors

stock and bought some for me, resold it. He re-

turned 100 shares of stock later, I think it was in

November. He sold 50 shares for me. And he

gave me the money for that 50 shares, after taking

the commission out, which was right. At the time

he returned the Shell Union or the Fageol Motors

stock, I cancelled my Shell Union contract with

him under one consideration, that I had to do some-

thing, I had either to sign something, or get some-

thing, so I did the best I knew how. I cancelled

the Shell Union and Studebaker contracts, I had

to, under an agreement that he was to pay me at a

later date the other stock.

Redirect Examination.

(By Mr. O'BRIEN.)

The circumstances under which I cancelled my
contract for Shell Union and other securities which

I had agreed to purchase from Cromwell Simon.
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In the attorney's office, if I si^ed one I could re-

ceive 100, by paying them $12, and receiving that

100 shares, and another agreement, the way I read

it, they would pay me 50 shares on a certain day,

and the balance later, which they said was due. I

never received anything but tthe 100 shares. I

didn't know I was dealing with the Los Angeles

firm until I received some letters from there, stat-

ing that they were getting some stock for me, or

had bought some. Afterwards I had a conversa-

tion with Mr. Pigott, and asked him why he trans-

ferred it from San Prancisco to Los Angeles, that

I did not want any outside firm to handle my
affairs. He said that the Cromwell Simon people,

of which I knew one of the men was Mr. Wesley,

I didn't remember him, but he said Mr. Randolph

had opened up a large office in Los Angeles, and

that they were doing business there and closed their

office here. When I originally deposited this Pa-

geol Motors stock [545] as collateral, for the

Shell Union and Studebaker, it went to CromweU
Simon & Co. in San Prancisco.

TESTIMONY OP JOSEPH M. KANE, POR
THE UNITED STATES.

JOSEPH M. KANE, a witness produced on be-

half of the United States, being first duly sworn,

testified in substance as follows

:

Direct Examination.

(By Mr. O'BRIEN.)

My residence at the present time is in Sacra-
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mento, California. I am a civil engineer with the

Highway Commission. The check you show me I

identify; that is my check. I wrote it out and

gave to an agent of Cromwell Simon & Co., in Car-

son City, Nevada, as part payment of 100 shares

of Standard Oil of California stock.

(The document was marked U. S. Exhibit 87,

which original exhibit is before this Court by stipu-

lation and order.)

Yes, I can identify the certificates you now

show me, I received this from the agent of Crom-

well Simon & Co., as I recall it, about two days after

I gave them my check that you have just referred

to.

(The document was marked U. S. Exhibit 88,

which original exhibit is before this Court by stipu-

lation and order.)

At no time did I ever receive the security which

that certificate purports to represent, nor the

moneys represented by that check, nor did I receive

any moneys whatsoever from Cromwell Simon &
Co., or any agents or them.

Cross-examination.

(By Mr. HARRIS.)
(Mr. Randolph stands up.)

No, I do not know this gentleman. Have seen

him only since I have been here on the trial. [546]

(By Mr. McDONALD.)
I have never seen Mr. Kassmir before ; only since

I have been here.
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I never made another payment on the certificate

which calls for a payment of $5,400.

Eiedirect Examination.

(By Mr. O'BRIEN.)

I was never requested through the mails or di-

rectly by anybody to make any further payments.

[547]

TESTIMONY OP MARY CHRISTENSEN, FOR
THE UNITED STATES (RECALLED).

(By Mr. SWEENEY.)
Referring to Government's Exhibit No. 27, I have

never seen this before, and don't know whose in-

itials P. M. are on the bottom. Referring to Gov-

ernment's Exhibit No. 28, I am familiar with the

contents thereof, Mr. Robinson dictated that to me

in his office in the Hobart Building.

EXCEPTION No. 84.

The WITNESS.—This letter that is signed by

Mr. Robinson was dictated by me.

Mr. SWEENEY.—Q. Where ^

A. In the Hobart Building.

Q. In what city? A. San Prancisco.

Q. I will show you that one and ask you as to

that.

A. This was also dictated by me.

Q. Where % A. In the Hobart Building.

Q. In what city ? A. San Prancisco.

Mr. HARRIS.—If your Honor please, I assume
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that this comes under that blanket objection to all

of Mrs. Christensen 's previous testimony, that she

is a servant and stenographer, and therefore it is

privileged; we stipulated once that all of her tes-

timony would be subject to that objection.

The COUET.—That is satisfactory.

Mr. HAERIS.—And it is overruled and an ex-

ception noted.

Mr. SWEENEY.—This is to prove the venue.

Q. I will show you this, Mrs. Christensen, and ask

you if you are familiar with the subject matter of

that letter.

A. Yes, this was dictated to me.

Q. Where?

A. In the Hobart Building, in San Francisco.

Q. On or about what date were those dictated to

you?

A. I guess September or August, 1925.

Q. Have you an independent recollection of mail-

ing these, Mrs. [548] Christensen?

Mr. HARRIS.—Objected to as leading and sug-

gestive.

The COURT.—I will allow the question.

A. No.

Mr. SWEENEY.—Qi. What was the custom as

to mailing letters in Mr. Randolph's office?

A. I always mailed all the letters.

Q. Where would you mail them ?

A. Well, either in the chute, or in the mail box,

or if registered, take them to the postoffice.

Q. Did you put stamps on the letters?
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A. Oh, yes.

Mr. SWEENEY.—I think that is all.

EXCEPTION No. 85.

The COURT.—I have here the record showing

the circumstances under which U. S. Exhibit 8 was

received in evidence, that this letter was presented

at the hearing by Mr. Cromwell Simon, Mr. Harry
Kassmir being present.

Mr. SWEENEY.—Yes.
The COURT.—As one of their exhibits in that

hearing.

Mr. SWEENEY.—Yes.

The COURT.—Mr. Sweeney will be permitted to

read that exhibit. The objection of Mr. McDonald

is overruled. Do you want to make an objection,

Mr. Harris:

Mr. HARRIS.—I have made an objection, your

Honor. I renew the objection formerly made, and

ask the Court at this time to direct the jury that

that should not be held as testimony against the

defendant Randolph, on the grounds that I have

stated.

Mr. McMillan.—We join in that objection,

your Honor.

Mr. SWEENEY.—Those motions have already

been made and your Honor has ruled on them, and

it is part of the res gestae of the w^hole scheme.

The COURT.—The reason why it was received

is shown in the record. The matter of instruction

of the jury, that is a [549] matter of later in-
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struction. Mr. Sweeney will be allowed to read the

letter at this time.

Mr. SWEENEY.—I will read it. This is U. S.

Exhibit 8. (Reading.)'

Mr. HARRIS.—I do not want to interrupt coun-

sel, but I do want the record to show that the de-

fendant Randolph excepts to the ruling of the

Court refusing to instruct the jury as to the manner

in which this is received, and to the permission

of the District Attorney to read it.

Mr. McMillan.—And may we have the same

exception, your Honor?

The COURT.—Yes.

TESTIMONY OF GEORGE BERNARD, FOR
THE UNITED STATES.

GEORGE BERNARD, a witness produced on

behalf of the United States, being first sworn, tes-

tified in substance as follows

:

Direct Examination.

(By Mr. SWEENEY.)
I am acquainted with the firm of Cromwell Simon

& Co. Had business dealings with them through

Mr. McClintock. I have talked to Mr. Kassmir. I

signed a certificate of purchase, but did not get

a copy of it.

EXCEPTION No. 86.

Mr. SWEENEY.—At this time I wish to pre-

sent in evidence the certificate of Cromwell Simon

& Co., dated August 4, 1925.
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Mr. McGrE'E.—Objected to on behalf of tlie de-

fendant Goodwin as immaterial, irrelevant, and in-

competent, and hearsay, furthermore it is of a date

subsequent to the date that Goodwin severed his em-

ployment with the firm of Cromwell Simon & Co.

Mr. HARRIS.—I adopt the objection of Good-

win, so far as it applies to the defendant Randolph.

The COURT.—The objection will be overruled.

[550]

Mr. McGEE.—Exception.

Mr. HARRIS.—Exception.
The COURT.—It will be received as Govern-

ment's exhibit next in order, No. 89.

(The document was marked U. S. Exhibit 89.)

Mr. SWEENEY.—Q. Did you pay any cash?

A. I did.

Q. How much money ?

A. I don't exactly remember, it was around $110.

Q. Did you ever get the stock that that repre-

sents? A. I never did.

Qi. Did you ever get your cash back? A. No.

Cross-examination.

(By Mr. HARRIS.)
I did not pay the balance. I do not know J. W.

Randolph, I never saw him.

Redirect Examination.

(By Mr. SWEENEY.)
Had a conversation with Mr. Kassmir subsequent

to the purchase of stock. I went down to 1421
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Hobart Building, I think it was, about the stock,

I had ordered that stock sold, to buy some Stude-

baker stock, and I never received any certificate

or receipt or anything for the amount of money

that that stock represented after it was sold, and I

went down and talked with Mr. Kassmir, and he

told me they had discontinued the office in San

Francisco and opened up an office in Los Angeles,

and it would take ten days before I could receive

my stock, or at least a certificate of stock; and I

talked with Mr. Kassmir three or four times about

it, and I never got any stock, and he went to Seattle

I understood. [551]

TESTIMONY OF MARY FSTHER DURHAM,
FOR THE UNITED STATES.

MARY ESTHER DURHAM, a witness pro-

duced on behalf of the United States, being duly

sworn, testified in substance as follows:

Direct Examination.

(By Mr. SWEENEY.)

My name is Mary Esther Durham. Am a niece

of Emily Amandaville Beans, who has testified in

this case. She writes her name Emily A. Beans.

Know the defendants Kassmir, Randolph, Robin-

son; don't know Goodwin. First met Randolph

forepart of year 1925 in our home 5838 Birch Court.

Mrs. Beans present. Had merely a meeting con-

versation. No business taken up with me. Few
days after met him at same place. My aunt, and
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/ quite sure Mr. Kassmir, were present. They

praised their work and put forth the good side of it.

They had a wonderful prospect for earning money,

and that they could very easily arrange for my
aunt to make good for her what Mr. Randolph had

been the cause of her losing. I think no conversa-

tion at that time concerning a business transaction.

The next time they came over, to dinner I think,

they talked considerably about business. They and

my aunt and I were present. (Witness is shown

receipt hereinafter admitted in evidence as U. S.

Exhibit 90.) That came from both Mr. Randolph

and Mr. Kassmir. Received it in May or April;

as far as dates are concerned, am not positive.

Know Mr. Randolph's signature. He signed that

in my presence.

(The document was marked U. S. Exhibit 90.)

I gave check for $1,710 to Mr. Kassmir, and he

handed it to Mr. Randolph, in our house. Most of

the conversation was about a month before that,

about the forepart of May; Mr. Randolph, Mr.

Kassmir, and Mrs. Beans were present.

EXCEPTION No. 87.

Q. Will you tell us what Mr. Randolph and Mr.

Kassmir said on that occasion?

Mr. McMillan.—Objected to on the ground

that it is immaterial, [552] irrelevant, incom-

petent, hearsay, and also that it is too remote, so far

as the defendant Robinson is concerned.

The COURT.—The objection is overruled.
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Mr. McMillan.—Exception.

A. Mr. Randolph and Mr. Kassmir came over to

the house and they won my aunt, but I said no, I

did not care to go in, I have my money, all I have

to do is to draw a check and draw my money, I

did not have to think about it, and all I have to do

is to spend it, and I draw a check and I had my
money, and they said, ''But be your own boss, don't

let somebody else run your business, take it into

your hands and get your money." I said, ''My

money is all in notes. I don't remember whether

any of them are due." And they said, "Look it

up, and get your money; 7 per cent is a little bit;

why don't be satisfied with that, you get your

money; send a night letter for your money; let me
write it for you." I said, "No, I write my own

letters." And they said, "Well, now, do something,

don't be so foolish as to get 7 per cent on your

money." And I said, "Well, I did not think I

would go in at all." They talked to me until I

just said, I just gave in, "I will do it, I will draw

out some money, whatever is overdue, and give you

a chance to make so wonderfully good," and they

said, "We will do it, you will have 8, 10, 12 per

cent, big per cent, and when you sell your stock

you can imagine how much you will have." So

they wanted me to send a night letter, or write, and

I objected to that, to my lawyer back east, but I

finally wrote the letter, myself, or sent a night

letter, and next time they came over was when

I had received a reply to my night letter. That
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would take about six days. My aimt, Mr. Ran-

dolph and Mr. Kassmir were present on that occa-

sion.

EXCEPTION No. 88.

Q. Go ahead and tell us the conversation you had

on that occasion.

Mr. McMillan.—objected to on the ground it

is immaterial, irrelevant and incompetent, and

hearsay. [553]

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.
A. So, when the telegram came from the lawyer

and letter a statement, I told them what he said,

—

told Mr. Randolph and Mr. Kassmir, and Mr. Ran-

dolph said at once, ^'Let me see it, please." I

should have taken the hint then, but having all

confidence in them I handed it to them to read. I

don't know whether I have the telegram or not;

since then we had a fire in the house, and some

things were destroyed. Then, of course, I men-

tioned I could not get any money for them until the

attorney had—until I had sent back east and re-

leased the mortgages, and so on, for that money,

which took some considerable time, and I told them

that I could not get the money at that time, because

I was not going to sell the notes below par ; but my
lawyer worked hard to get the money for me, and

then he deposited it in a bank there as usual, and all

I had to do was draw a check, hand the check to Mr.

Kassmir, and he handed it over to Mr. Randolph.

Tes, we had a certificate of Cromwell Simon Co.
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Prior to getting the certificate we surely did sign

a purchase agreement; I haven't a copy of that.

[554]

On Friday, June 8th, 1928, the trial was resumed

in the morning of said day and thereupon the fol-

lowing proceedings were had:

MARY ESTHER DURHAM, a witness on be-

half of the Government, resumed her direct exami-

nation :

Mr. SWEENEY.—Q. Miss Durham, at the ses-

sion yesterday afternoon you were relating a con-

versation had between yourself, and your aunt, and

Mr. Randolph, and Mr. Kassmir, upon the occasion

of your delivering to them a check of $1,710. Who
chose the stock, or who suggested the particular

stock that you were to buy on that occasion?

A. Mr. Kassmir, he told us that tha^ was won-

derful stock, and before that, when he was over,

I kept after him to know what stock he was going

to get for us, and he told us that he was going to

get something good, he was not going to tell us.

Mr. Randolph said, ^^He has got something up his

sleeve, I don't know what it is, but he will fix it

up all right for you, Esther," and I said, ^^Well,

I couldn't wait to know," and he said, '^Well, you

will just have to," and then he said that the Pa-

cific Oil was the most promising stock, and it was

safe, and it would be a good income, and every-

thing, there was nothing that could be better.

Prior to that conversation I had been over to the

offices of Cromwell Simon & Co. in San Francisco.
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That visit might have been a month before, it might

have been a few weeks, I could not positively say.

At that office I saw Mr. Kassmir and Mr. Ran-

dolph. The conversation had on that occasion was

in regard to borrowing money at the bank, and tak-

ing out some more stock in Studebaker, that Stude-

baker was a good buy. The conversation had upon

that occasion was that they were brokers and could

buy, and Mr. Randolph said he had inside [555]

information in advance from the Stock Exchange,

through a personal friend, and there was no dan-

ger of it going wrong. There was something said

concerning the borrowing of money at that time.

They said, '^Now, we will go and take you over to

Oakland, and we will see your collateral, and you

can go to the bank and see what you can get on

it." However, Mr. Kassmir said, ''I think I can

get money for you at the bank for 5 per cent";

we said we knew that the Oakland bank would

charge 7 per cent, they always did, and he said,

*'Well, I will pay the extra 2 per cent, and you do

your own borrowing." He paid the 2 per cent

once, one quarter.

After that they met us at the train, at the Ferry

Building, when we went over, and they took us up

the alley in their machine—they met us at the

Perry prior to this conversation. They took us up

the alley, and I said, ^'What is the occasion for this,

your driving up the alley?" And they said, ^^Oh,

congestion, and we can make better time," so we

went on up the alley, and then they took us in the
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back way, up to the Mills Building. My aunt, of

course, they knew was not well, but they walked

her upstairs, as well as myself, which was all right

for me, up to the office. After that conversation,

they said, ^^Well, we will take you home, and we can

see what the stocks are and if we can get any col-

lateral, borrow money at the bank," and they took

us home, took us over to the Berkeley Bank.

Mr. Kassmir and Mr. Randolph drove their ma-

chine to the bank, they did not get out and go into

the bank. They stopped, I think, about a block

away, it might have been further, and we walked

that block to the bank, and consulted the bankers

at Oakland, where we were doing business then,

and he said he would like to see the collateral

—

however they looked [556] it up in the bank,

what the collateral was, what the stocks were worth

then. It was the Pacific Lumber Company stock.

I met Mr. Kassmir and Mr. Randolph after my
visit to the bank. It was not the same place where

they left us, because I said to my aunt, ^^That is

smart." I said that when we got in the machine,

^'That is smart," that they had not met us at the

same place, and they laughed and said, '^We were

just driving around."

We next went to the house and got our key for

the safe-deposit box, where we had the Pacific

Lumber Company stock. They waited for us out-

side there, and then we went home, they looked at

the stock, they looked the stock up and said, ^'You

can borrow on that, of course you can." We did
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borrow on that in a few days, a very short time, the

sum of $2,500, with the agreement at the time, that

at the expiration, which was only three months, that

Mr. Kassmir and Mr. Randolph both agreed to

finance it if it was necessary. Mr. Kassmir said,

^^Why, yes, I will do it, of course I will. We won't

do any other way, we will see you through, and

we will pay the extra per cent."

After I got the $2,500 from the bank, I again got

in touch with Mr. Randolph or Mr. Goodwin quite

frequently. They would come over. They did

come over; they were trying to get my money.

After I got the $2,500 loan, I saw them; it might

have been a couple of weeks, it might have been

less.

Q. I think you are ahead of your story. Did

you give them a check for $2,500? A. Oh, yes.

With respect to how long after I got the money
I gave it to them, we telephoned to them that we
had got it, and I do not believe it was more than an

hour and a half or two hours before they got there.

I gave the check to Mr. Kassmir and Mr. Kassmir

handed it to Mr. Randolph. The Studebaker was

purchased [557] on that occasion. They told

us they were brokers, and they were on the inside

track. We surely did sign a purchase agreement

on that occasion. I have not got a copy of it. I

subsequently got a Cromwell Simon Co. certificate

for two hundred fifty shares of Studebaker stock,

not Dodge Bros, stock. That is I got a little pa-

per. One of these, a green certificate.
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After the purchase of the Studebaker stock, the

next business transaction with Cromwell Simon &
Co. was with regard to a mortgage on the home.

Prior to that time the only business transactions

that we had with them, as far as I remember, are

the ones mentioned. I next saw Mr. Kassmir and

Mr. Randolph when they came over and wanted

to make an agreement, they said stocks were sort

of slumping, and they did not want us to be losing

money all of this time, and said they would pay us

$200 a month and take up the stocks, themselves,

and use our money, paying us that much each

month, which probably lasted a couple of months.

They paid us |200 a month, I think twice. The

next business transaction I had was soon after they

established a bank in Reno. By ^Hhey" I mean

Mr. Kassmir and Mr. Randolph. This conversa-

tion took place at 5838 Birch Court, in my aunt's

presence.

EXCEPTION No. 89.

Q. Can you give me the approximate time?

A. I think it was the latter part of August, along

in August.

Q. What was the conversation had on that occa-

sion?

Mr. McGEE.—The defendant Goodwin objects

to this as immaterial, irrelevant, and incompetent,

and hearsay as far as the defendant Goodwin is

concerned, and upon the further ground that the

conversation took place after Goodwin had severed

his employment with Cromwell Simon & Company.
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Mr. McMillan.—The defendant Eobinson

adopts the objection. [558]

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
Mr. McMillan.—Exception.
Mr. SWEENEY.—Would you answer the ques-

tion?

A. What was the question?

Mr. SWEENEY.—Would your Honor have the

reporter read the question?

The COUET.—Read the question.

(The record was here read by the reporter.)

A. They told us they had established a bank in

Reno, and that it would be quite an asset to us, be-

cause we would receive from 8 to 12 per cent on our

money quarterly, and also on the common stock we

would get at least 25 per cent

—

Mr. HARRIS.—Just a moment. I move to

strike out that testimony as not being competent in

this proceeding, because it is not one of the false

pretenses alleged to have been made by any of the

defendants in the alleged scheme to defraud which

is set forth in the indictment, and therefore my de-

fendant has not had an opportunity to prepare a

defense to this.

Mr. McDonald.—The defendant Kassmir

joins in the objection.

Mr. McGEE.—The defendant Goodwin joins in

the objection likewise.

Mr. McMillan.—And the defendant Robinson

joins in it.
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The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.
Mr. McGEE.—Exception.

Mr. McDonald.—Exception.
Mr. McMillan.—Exception.
Mr. SWEENEY.—Q, You may continue.

A. He, Mr. Randolph said, '^ Harry, don't be too

optimistic," [559] and Mr. Kassmere says, ''No,

I am not, I know it, and it will be a good invest-

ment for them." So they took our certificates and

made us new certificates later on. Concerning a

loan of $4,000 on that occasion, they said, ''Well,

why not take out a loan or mortgage you house,"

and my aunt, of course it was hers, she said, "Well,

it might be a good thing, $4,000," she guessed she

would get on it, so we decided, or at least she did,

that she would mortgage the house, and we went

over to Mr. Robinson's office

—

Q. (Interrupting.) —Just a moment. Did you,

subsequent to that visit, and the occasion of that

conversation, call again at the office of Cromwell

Simon & Co. ?

A. Yes, I think we did. I am sure we did.

I got over there in this way. My aunt was not

along. I went on the street-car, and the ferry-

boat, and on the street-car in the city, and reached

their office in the Mills Building, I called at the

office of Mr. Robinson. We did, yes, we did. The

first time I called there, Mr. Robinson, Mr. Kass-

mir, Mr. Randolph, my aunt and myself were pres-

ent.
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EXCEPTION No. 90.

Q. What was said and done on the occasion of

that visit, Miss Durham "?

Mr. McGEE.—The defendant Goodwin objects

on the ground it is immaterial, irrelevant, and in-

competent, and hearsay, as far as the defendant

Goodwin is concerned, he having severed his em-

ployment with Cromwell Simon & Company on

July 2, 1925, and it not being binding on him.

Mr. HARRIS.—We object on behalf of the de-

fendant Robinson on the ground the foundation

has not been laid as to time.

Mr. McDonald.—The defendant Kassmir

joins in that objection. [560]

Mr. SWEENEY.—Q. Can you fix the time of

this visit, Miss Durham—approximately?

A. In December.

Q. Pardon me? A. In December.

Q. Now, will you just tell us what was said and

done on that occasion?

The COURT.—The objection is overruled.

Mr. McGEE.—The defendant Goodwin renews

the objection made to the previous question.

The COURT.—The same ruling.

Mr. HARRIS.—If your Honor please, I want

the objection there that the foundation has not been

laid as yet.

The COURT.—Q. What year was that, the sum-

mer of what year?

A. In 1925.
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The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
Mr. SWEENEY.—Continue, Miss Durham.

A. We went to the office and the papers, I think,

were all made up ready for signature.

The conversation had at that time was, Kassmir

said, ''Now, we have got everything all ready, and

Mr. Robinson is going to get the loan for you, and

really I think he has got the loan—haven't you, Mr.

Robinson?" And he said, ''Yes, it is made over

in Oakland ; we have secured it at 7 per cent and

pay the interest monthly.'' Now, he says to my
aunt, "Sign there." Mr. Robinson said that, and

Mr. Kassmir said then, "This is not going to take

very long; we will be through in just a few min-

utes, now," and so they said to me, "You sign

there," and I said, "I am not in favor of this af-

fair, at all, I am not in favor of taking a mortgage

out on the home, but my aunt is the only reason I

sign, because I am back of her," and I signed it.

There was present on that occasion Mr. [561]

Randolph, Mr. Kassmir and Mr. Robinson; of

course, he was the one that put the papers forward

;

and my aunt, Mrs. Beans. There was a mortgage

placed on the home over in Oakland for $4,000.

Mrs. Beans and myself paid the interest on that

mortgage.

EXCEPTION No. 91.

Q. Referring to Government's Exhibits Nos. 4

and 46 for Identification, I will ask you if you can

identify those. Miss Durham. A. I can.
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Mr. SWEENEY.—You are familiar with these,

Mr. Harris?

Mr. HARRIS.—No, I am not familiar with
them.

Mr. SWEENEY.—Q. From whom did you re-

ceive these, Miss Durham?
A. Mr. Kassmir, at his office.

Qi. When, if you can say ?

A. As soon as they came back from Reno.

Q. Tell us the time.

A. It was probably a couple of weeks.

Q. What year? A. The same year.

Q. What year was that? A. 1926.

Q. You are sure of that year. Miss Durham?
A. Oh, 1925, I beg your pardon.

Mr. SWEENEY.—If your Honor please, I want
to offer in evidence Government's Exhibit No. 4

for Identification as Government's exhibit next in

order.

Mr. McGEE.—I object to it on behalf of the de-

fendant Goodwin as immaterial, irrelevant, and in-

competent, and hearsay as far as the defendant

Goodwin is concerned, it appearing to be a certifi-

cate issued by Cromwell & Co., dated the 7th day

of August, 1925; Goodwin never was employed by

Cromwell & Co., and he cannot be bound by any

transactions of that concern.

Mr. McMillan.—On behalf of Robinson, it is

objected to as hearsay, and the proper foundation

has not been laid.

Mr. HARRIS.—I adopt the objections already
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made on behalf [562] of the defendant Kan-

dolph.

The COURT.—The objection is overruled and it

will be received in evidence as Government's ex-

hibit next in order.

Mr. HARRIS.—Exception.

Mr. McMillan.—Exception.
Mr. McGEE.—Exception.
(The document was marked U. S. Exhibit 91.)

EXCEPTION No. 92.

Mr. SWEENEY.—Q. I will show you U. S. Ex-

hibit 40 for Identification, and ask you if you can

identify that ?

A. I can.

Q. From whom did you receive that?

A. That certificate, that one

—

Q. Yes.

A. You understand the name was wrong on the

one that Mr. Kassmir gave us, and we returned it,

and told him that one of the certificates was wrong,

the name was wrong.

Q. Just a minute, Miss Durham. I just want

you to read the certificate and ask you if you can

identify that. A. I can, yes.

Q;. From whom did you receive it?

A. From Mr. Kassmir.

Mr. SWEENEY.—At this time, your Honor, I

wish to offer in evidence U. S. Exhibit No. 40 for

Identification.

Mr. McGEE.—I make the same objection as I
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made to the offer of the previous certificate of

Cromwell & Company.

Mr. HARRIS.—The same objection.

Mr. McMillan.—The same objection on behalf

of the defendant Robinson.

The COURT.—The same ruling, and it will be

received as U. S. Exhibit next in order.

Mr. McGEE.—Exception.
Mr. HARRIS.—Exception.
Mr. McMillan.—Exception. [563]

(The document was marked U. S. Exhibit 92.)

I called down at the office of Mr. Robinson again.

That was probably a couple of weeks after the date

of the certificate. Mr. Robinson and myself were

present on that occasion in his private office.

Probably a few days after the date of that certifi-

cate, August 7th, I called again at the office of Mr.

Robinson. Mr. Robinson was present, and Mr.

Kassmir and Mr. Randolph. That was the time, I

think, when they were arranging to go elsewhere.

I had a conversation with some of them on that oc-

casion. I had a conversation with Mr. Robinson.

There were present on that occasion Mr. Kassmir,

Mr. Robinson and myself. I was invited to the

private office of Mr. Robinson.

EXCEPTION No. 93.

Q. Did you have any conversation with any of

the defendants on that occasion?

A. I had a conversation with Mr. Robinson. I

told him I wanted to stay

—
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Mr. McGEE.—Just a moment. I object to any

further answer. She was asked if she had any

further conversation, and that is not responsive to

the question propounded by counsel.

Mr. SWEENEY.—Q. What was the conversa-

tion?

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin as immaterial, irrelevant, and in-

competent, and hearsay, not binding on Goodwin,

because the conversation took place after he had

severed his employment with Cromwell Simon &
Co.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
A. Mr. Robinson, I told him that I wanted to see

Mr. Kassmir, and the door was ajar—Mr. Kassmir

came in and I told him that he had agreed to put

the money up for the bank, that the note was due,

and asked him if he was ready, and he said [564]

no, he did not remember that it was so soon, he did

not know that he would have to put up any money

for the note, and I said, ''You knew that you had

to pay it every three months, and you agreed to

put up the money," and he said, ''Well, if I had

known it before I would have been prepared,'' and

I said, "Well, you will have to be prepared now,

you agreed to it, your word is out and our word is

out, you have got to do it, there is no way out of

it, you have got to be honorable in this matter, as

we are," and I said, "Can't you give me a check?"

And he said, "I will look at my bank account,"
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and he came back and said,—after a while I said,

^^I want to see Mr. Kassmir, I want to see him, I

can't wait here all day," and he came back and

said, *^I have not money enough in the bank to

cover that," and he said, ^^Can you wait until I go

down to Los Angeles," I think he was going the

next day, Monday, and I said, ^'Well, it has got to

come forth now," and he said, ^^Well," he said,

^'Yes, I understand it now," and I said, ''Well,

now, remember that you will on your honor, and on

our honor you have got to pay it, you agreed to,

and you have got to pay it," and he said, ''I will.

I will send you a check when I get to Los Angeles."

I can identify the letter you showed me. I re-

ceived it through the mail.

Mr. SWEENEY.

—

Q. Approximately when did

you receive it ?

Mr. HARRIS.—Just a minute. Let the record

show that the witness is again referring to the letter,

and I will make this point, your Honor, because it is

this witness' testimony, the accuracy with which she

remembers, that much of this case depends upon.

Mr. SWEENEY.—That is a conclusion.

Mr. HARRIS.—That is my conclusion, and I

think the [565] Court

—

The COURT.—You were looking at it?

A. Yes.

Q. Have you any independent recollection, out-

side of that, of when it was ?

A. Yes, it was only a few days after the trans-

action.
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When I say a few days I mean three or four days,

that we received it. We received it at 5838 Birch

Court, in Oakland.

EXCEPTION No. 94.

Mr. SWEENEY.—It is one of the indictment

letters, the first one.

The COURT.—Q. How did you receive it?

A. Through the mail, the postman delivered it.

Mr. SWEENEY.—At this time I offer it as Gov-

ernment's exhibit next in order, it being Govern-

ment's Exhibit No. 22 for Identification.

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin as immaterial, irrelevant, and in-

competent, and hearsay as far as he is concerned,

it being dated October 13, 1925, the defendant Good-

win having severed connection with Cromwell

Simon & Co. on the 2d day of July, 1925, and this

appears to be on the letter-head of Wesley & Co.,

and there is nothing in the record to show, and, as a

matter of fact, the defendant was never in the em-

ploy of Wesley & Co.

Mr. SWEENEY.—I may say the signature has

already been identified.

The COURT.—The objection will be overruled,

and it will be received as the exhibit next in order.

Mr. McGEE.—Exception.

(The document was marked U. S. Exhibit 93.)

I received a check for $1,500 on that occasion. I

did not sell the collateral mentioned, the Pacific

Lumber Company [566] stock, to Mr. Randolph.
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What we did do was to keep it ourselves where it

belonged. We did not send Mr. Robinson, I mean

Mr. Randolph anything at that time; we did not

even write to him for a little time; when we had

time—we were busy—we wrote to him. In the

meantime he wrote to us again. Yes, there was

more concerning that transaction that took place

between Mr. Randolph and me. We returned to

Mr. Randolph the $1,500 as we agreed to.

EXCEPTION No. 95.

Mr. SWEENEY.—Q. Miss Durham, I will show

you Government's Exhibit No. 23 for Identification,

and ask you if you recognize that.

A. We received this by mail.

Q. Wheni Do not look at the date.

A. No. Naturally, about three days after it was

mailed, written.

Q. What time was thaf?

A. That would be about—I think we received that

the latter part of October.

Q. Where did you receive it?

A. At the house.

Q. Where was the house?

A. 5838 Birch Court, Oakland.

Mr. SWEENEY.—At this time, your Honor, I

offer in evidence as Government's exhibit next in

order, the signature already having been identified.

Mr. McGEE.—The defendant Goodwin objects on

the ground it is immaterial, irrelevant, and incompe-

tent, and hearsay; it is on the letter-head of Wes-



vs. United States of America. &11

(Testimony of Mary Esther Durham.)

ley & Co., and he was never employed by Wesley

& Co., he having been in the employ of Cromwell

Simon & Co., and having severed his connection on

July 2, 1925.

The COURT.—The objection is overruled, and it

will be received in evidence as U. S. exhibit next

in order.

Mr. McGEE.—Exception.
(The document was marked U. S. Exhibit 94.)

The certificates you show me I have seen before.

One [567] is the same one that was given to Mrs.

Beans, and the one that was given to me was wrong.

I don't know whether this is the one from Mr.

Robinson or that Mr. Kassmir brought. The name

upon which these certificates were issued when they

were brought by Mr. Kassmir was Esther Mary

Durham. That is not my name. My name is Mary

Esther Durham. We gave these certificates at that

time, back to Mr. Kassmir, and he said he would

have them corrected; he said, ^'I will give them to

Robinson to attend to.'' I got these certificates

the second time at Mr. Robinson's office probably

a couple of weeks afterwards. Mr. Robinson gave

the one, the other was retained by my aunt. I

did not see Mr. Kassmir at that time. I asked for

him. I never went there but what I wanted to see

him. Mr. Robinson said that he w^as not there,

that he had my certificates, however, and he gave

them to me in an envelope, and I took them; I

asked him several questions, and he said, ''Well,

I can't answer those questions, it would not be
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ethical." I said, '^AU right, there is no need of my
coming here again." I then took the certificates

home. I examined them at home, not there. I

found that they were just the same, Esther Mary
Durham. After that we told Mr. Kassmir the cer-

tificates were wrong. When I say ^^I told him,"

we w^rote to him,—I wrote and told him the certifi-

cate was wrong again. I did not get an answer.

After getting the certificates from Mr. Robinson

the second time, I took it home. I delivered them

to my aunt and then took care of them until Mr.

Kassmir came over to the house. That was some

time later, considerably later. I had a conversation

with Mr. Kassmir concerning the certificates.

EXCEPTION No. 96.

Q. What was the conversation you had with

them ?

Mr. McGEE.—The defendant Goodwin objects on

the ground [568] it is immaterial, irrelevant, and

incompetent, and hearsay, as far as the defendant

Goodwin is concerned, the conversation taking place

subsequent to the time that Goodwin severed his

connection with Cromwell Simon & Co., and not

binding upon him.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.

Mr. HARRIS.—I do not understand even ap-

proximately what time this is. I will ask counsel

to lav the foundation a little bit further with the

witness.
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Mr. SWEENEY.—Q. At what time was this con-

versation with Mr. Kassmir ?

The COURT.—Q'. What month or what year?

A. November or December.

Q. Of what year? A. 1925.

Mr. HARRIS.—Then, if your Honor please, I re-

serve that blanket objection on the ground that any

conspiracy and scheme had ended then; according

to your Honor's ruling, the District Attorney will

have to connect that up.

Mr. McMillan.—We make the same objection.

The COURT.—The District Attorney has made

the statement to the Court he was going to have it

continue until the 8th of March, 1927.

Mr. HARRIS.—I merely want to preserve the

record on that point, exception.

Mr. SWEENEY.—^May the reporter read the

question?

The COURT.—Read the question.

(Last question repeated by the reporter.)

Mr. McGEE.—From the time I made my objec-

tion to the last question the reporter has now read

there have been other questions asked, and the ob-

jection is renewed that we made to the last previous

question. [569]

The COURT.—The same ruling.

Mr. McGEE.—Exception.

EXCEPTION No. 97.

Mr. SWEENEY.—Q. Go ahead.
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A. I phoned Mr. Kassmir at Mr. Robinson's office

and told him

—

Q. Just tell the conversation.

A. (Continuing.) —to come over to the house.

Q. Tell us the conversation you had with him at

that time.

A. He came over to the house ; mv aunt was sick

in her bed ; I had to take him to the sick-room and

talk to him in regard to our business. He told us

about Cromwell Simon then, for the first time, and

we knew about the trouble. He said that Simon had

run away with $30,000, and the stocks and collateral

that they were holding for the people who had

put in collateral, and that tliey did not know where

he was, and we asked him if there was no way of

getting hold of him, and he said he had a secret

service man on the track of him, but it was not legal

for a partner to prosecute a partner.

Q. Did you have any conversation concerning the

subsequent certificates ?

A. Then we told him about getting them from

Mr. Robinson, and they were still wrong, and he

chastised Mr. Robinson severely in regard to being

so careless, and then he said, '^I will take them and

send them to you corrected in just a few days."

He took them and put them in his pocket.

Q. Did you ever get them back from Mr. Kass-

mir'? A. No.

Q. I show you Government's Exhibit No. 24 for

Identification, Miss Durham, and ask you if you can

identify that. A. I can.
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Q. How did you receive that?

A. By mail at 5838 Birch Court, Oakland.

Q. When"? A. In February.

Mr. McGEE.—Q. What is the datef [570]

Mr. SWEENEY.—February 2, 1926.

Mr. SWEENEY.—I want to offer in evidence

Government's Exhibit No. 24 for Identification.

Mr. McGEE.—Defendant Goodwin objects on the

ground it is immaterial, irrelevant, and incompe-

tent, and hearsay as far as the defendant Goodwin

is concerned, it is a letter written on the stationery

of Charles Wesley Company, with which he was

never connected, and subsequent to July 2, 1925,

at which time he severed his connection with Crom-

well Simon & Co.

Mr. McMillan.—The defendant Robinson ob-

jects on the ground it is hearsay, and the proper

foundation has not been laid as to him.

Mr. McDonald.—The defendant Kassmir joins

in the last objection.

The COURT.—The objections are overruled,

Rnd it will be received in evidence as Government's

exhibit next in order.

Mr. McMillan.—Exception.
Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
(The document was marked U. S. Exhibit 95.)

Mr. McDonald.—Yes, the signature on that

will be admitted.

With reference to this letter, I received that by

mail; I can identify the envelope. I received it spec-
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cial delivery, at eleven o'clock at night. The date,

approximately, was in February. By special de-

livery I mean it was delivered by a man who came

and rang the doorbell at eleven o'clock at night, and

I went downstairs and got it. The man who de-

livered it was the postman. I received it through

the special delivery mail. The year was 1926.

EXCEPTION No. 98.

Mr. SWEENEY.—I offer it in evidence as Gov-

ernment's exhibit [571] next in order, the signa-

ture having been admitted.

Mr. McGEE.—The defendant Goodwin objects on

the ground it is immaterial, irrelevant, and incompe-

tent, and hearsay as far as the defendant Goodwin

is concerned, it being subsequent to the time that

the defendant Goodwin left the employ of Crom-

well Simon & Co.

The COURT.—The objection is overruled.

Mr. McMillan.—On behalf of the defendant

Robinson I will also object on the same grounds

—

I will object on the ground it is hearsay and the

proper foundation not laid.

The COURT.—Overruled.

Mr. McGEE.—Exception.

Mr. McMillan.—Exception.

The COURT.—It will be received in evidence as

Government's exhibit next in order.

(The document was marked U S. Exhibit 96.)

Mr. SWEENEY.—Q. Do you recall what that
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reference is to, the thing that Mr. Kassmir spoke to

you over the telephone ?

A. Arrangement as to—we needed money—ar-

rangement as to paying a certain amoiuit at a defi-

nite time on what they owed us, or he owed us.

I can identify U. S. Exhibit 25 for Identification.

I received it through the mails by special delivery

at 5838 Birch Court, Oakland. I can identify the

envelope in which the letter came.

EXCEPTION No. 99.

Mr. SWEENEY.—At this time I offer in evi-

dence Government's Exhibit No. 25 for Identifica-

tion as Crovernment's exhibit next in order.

Mr. McGrEE.—The defendant Goodwin objects

on the ground it is immaterial, irrelevant, and in-

competent, and hearsay as far as the defendant is

concerned. This letter is dated February 19, 1926,

[572] and is on the letter-head of the Charles

Wesley Company ; Goodwin never was in the employ

of Charles Wesley Company, or of Cromwell Com-

pany.

Mr. SWEENEY.—This is on the letter-head of

Allen Company.

Mr. McGEE.—I mean Allen Company; I object

to it as immaterial, irrelevant, and incompetent,

and I repeat for the record the objection previously

made.

Mr. SWEENEY.—That does not include that

Goodwin did not work for the Allen Company?

Mr. McGEE.—Yes.
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Mr. McMillan.—The defendant Robinson ob-

jects that the proper foundation has not been laid,

and it is hearsay.

Mr. HARRIS.—The defendant Randolph objects

on the ground that it is hearsay as far as he is con-

cerned, and beyond the time of the consummation of

any scheme or conspiracy.

The COURT.—The objection will be overruled

and it will be received in evidence as Government's

exhibit next in order.

Mr. HARRIS.—Exception.
Mr. McGEE.—Exception.

Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 97.)

I can identify Government's Exhibit 26. I re-

ceived it by special delivery mail at 5838 Birch

Court, Oakland, I won't be positive, I think Sun-

day. It must have been in March, 192G. The en-

velope was received with it at the same time. This

letter came in this envelope.

EXCEPTION No. 100.

Mr. SWEENEY.—At this time I want to offer in

evidence Government's Exhibit No. 26 for Identi-

fication.

Mr. McGEE.—The defendant Goodwin objects

on the ground it is immaterial, irrelevant, in-

competent, and hearsay, so far [573] as the de-

fendant Goodwin is concerned.

Mr. HARRIS.—The same objection.

Mr. McMillan.—The same objection.
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The COURT.—The objection is overruled and it

will be received in evidence as Government's ex-

hibit next in order.

Mr. McGEE.—Exception.
Mr. McMillan.—Exception.

Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 98.)

Mr. McDonald.—I win admit the signature

on this letter.

I recognize the letter you show me. I received

it by mail at 5838 Birch Court, Oakland, in April,

it might have been in the last of March or April,

1926.

Mr. SWEENEY.—At this time, if your Honor

please, I would like to offer in evidence a letter

dated April 19, 1926, as Government's exhibit next

in order.

Mr. McGEE.—On behalf of the defendant Good-

win the objection is made that it is immaterial, ir-

relevant, and incompetent, and hearsay, as far as

the defendant Goodwin is concerned

The COURT.—^Was that letter received through

the mail?

A. Yes.

The COURT.—Overruled.

Mr. McGEE.—Exception.

Mr. McMillan.—As to the defendant Robinson

it is objected to as hearsay, and the proper founda-

tion not laid.

The COURT.—The same ruling on the objection.

Mr. McMillan.—Exception.
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The COURT.—It will be received in evidence as

Government's exhibit next in order.

(The document was marked U. S. Exhibit 99.)

Mr. SWEENEY.—Mr. McDonald, will you admit

this signature? [574]

Mr. McDonald.—Yes.
Mr. McGEE.—Is it an indictment letter?

Mr. SWEENEY.—This is not an indictment

letter, your Honor.

This letter you show me I can identify, that I

received it by mail at 5838 Birch Court, Oakland.

I can identify the envelope. The letter came in

the envelope. I received it in Oakland in April

or May, 1926.

Mr. SWEENEY.—We offer it in evidence as

U. S. exhibit next in order, if your Honor please.

Mr. McGrEE.—That is objected to on behalf of

the defendant Goodwin as immaterial, irrelevant,

and incompetent, and hearsay, as far as he is con-

cerned.

Mr. McMillan.—That is objected to by the de-

fendant Robinson on the ground it is hearsay and

too remote, and the proper foundation has not been

laid.

Mr. HARRIS.—That is objected to by the de-

fendant Randolph on the ground it is too remote.

The COURT.—The objection will be overruled

and it will be received as Oovernment's exhibit next

in order.

Mr. McGEE.—Exception.

Mr. HARRIS.—Exception.
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Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 100.)

With reference to the letter addressed to Mrs.

Emily A. Beans, 1 know that letter came through

the mails. It was received at 5838 Birch Court,

Oakland. The date, of my own knowledge, was

May or June. This is the envelope in which the

letter came.

EXCEPTION No. 101.

Mr. McMillan.—The defendant Robinson ob-

jects to it as too remote, and the proper founda-

tion not being laid. [575]

Mr. SWEENEY.—I have not offered it yet. At

this time I offer in evidence Government's Exhibit

No. 27 for Identification.

Mr. McGEE.—Defendant Goodwin objects on the

ground it is immaterial, irrelevant, and incompe-

tent, and hearsay as far as the defendant Goodwin

is concerned, and it is dated June 26, at Pasadena,

and as far as the defendant Goodwin is concerned it

is hearsay.

Mr. McMillan.—We renew the objection made
before the offer as too remote, and the proper foun-

dation not laid.

The COURT.—The objection will be overruled

and it will be received in evidence as Government's

exhibit next in order.

Mr. McGEE.—Exception.

Mr. McMILLAN.—Exception.

(The document was marked U. S. Exhibit 101.)
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The letter you show me is addressed to Miss Mary

Esther Durham. I received the letter by mail in

that envelope in June or July, 1926, at 5838 Birch

Court, Oakland.

EXCEPTION No. 102.

Mr. SWEENEY.—The signature has already

been identified, your Honor. At this time I want

to offer in evidence Government's Exhibit 28 for

Identification.

Mr. McGEE.—The defendant Goodwin objects on

the ground it is immaterial, irrelevant and incom-

petent, and hearsay as far as the defendant Good-

win is concerned.

Mr. McMillan.—The same objection as far as

Robinson is concerned.

Mr. HARRIS.—The defendant Randolph also

objects on the ground it is hearsay as to him, and

too remote.

The COURT.—The objection is overruled, and it

will be received in evidence as Government's exhibit

next in order.

Mr. HARRIS.—Exception. [576]

Mr. McGEE.—Exception.

Mr. McMillan.—Exception.

(The document was marked U. S. Exhibit 102.)

With reference to Government's Exhibit No. 29

for Identification, I can identify that. I received

it by mail. There are two papers there and both

were received through the mail at that time in Oak-
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land in approximately July or August, 1926. I

beg your pardon, I made a mistake, I misspoke my-

self. That was not received by mail. That was

given to me by Mr. Robinson.

EXCEPTION No. 103.

Mr. SWEENEY.—At this time I offer in evi-

dence Government's Exhibit No. 29 for Identifica-

tion, the signature having been identified.

Mr. HARRIS.—That is objected to on behalf

of the defendant Randolph on the ground no foun-

dation has been laid, immaterial, irrelevant, and

incompetent, and hearsay as to him.

Mr. McGEE.—Objected to on the ground it is

immaterial, irrelevant, and incompetent, and hear-

say, as far as the defendant Goodwin is concerned,

no foundation has been laid. This refers to one of

the counts of the indictment which alleges that it

was sent through the mail, and, according to the

testimony of the witness it did not go through the

mail, and I object to it being introduced in evidence

on that ground.

Mr. McMillan.—objected to on the latter

ground, only, that the proper foundation has not

been laid to show that offense has been committed,

whatever, against the United States under the alle-

gations of this indictment, so far as that letter is

concerned.

Mr. McDonald.—The defendant Kassmir joins

in that objection. [577]
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The COURT.—The objection will be overruled,

and it will be received as Government's exhibit next
in order.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
(The document was marked U. S. Exhibit 103.)

(After the usual admonition to the jury, a recess

was here taken until two o'clock P. M.)
(R. 450 to 481.)

After a recess had in the afternoon session of
said date, the following proceedings were had

:

Mr. Sweeney was permitted to call a witness out
of order, no objection thereto having been inter-

posed. *
,fSt.

TESTIMONY OP JOHN J. ALLEN, JR., POR
THE UNITED STATES.

JOHN J. ALLEN, Jr., a witness called for the
United States, being first duly sworn, testified as
follows

:

My occupation is that of attorney at law, in Oak-
land, 902 Syndicate Building. I can identify the
letter you show me. I received that in the mails at

my office, approximately at the time it is dated,

shortly after March 8, 1927. I can identify the
envelope. The letter was in the envelope when it

came.
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EXCEPTION No. 104.

Mr. SWEENEY.—If your Honor please, I want

to offer in evidence Government's Exhibit No. 39

for Identification.

The COURT.—I presume the envelope came with

it?

A. The letter was in the envelope.

Mr. McGrEE.—On behalf of the defendant Good-

win, it is objected to as immaterial, irrelevant, and

incompetent, and hearsay as far as Goodwin is con-

cerned, it being dated March, [578] 1927, a date

subsequent to the time Goodwin severed his con-

nection with Cromwell Simon & Co.

Mr. HARRIS.—I would like to note the objec-

tion that it is too remote as to the defendant Ran-

dolph.

The COURT.—The objection will be overruled,

and it will be received in evidence as U. S. exhibit

next in order.

Mr. HARRIS.—Exception.
Mr. McGEE.—Exception.

(The document was marked U. S. Exhibit 104.)

TESTIMONY OF MARY ESTHER DURHAM,
FOR THE UNITED STATES (RESUMED).

I want to make a statement in regard to my testi-

mony. This morning, owing to my not having my
glasses on, I mistook the letter—I recognized the

signature, but I mistook the letter. It came through

the mail. I think I said Mr. Robinson gave it to
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me. He did not. In other words, I am speaking

now of the letter I testified Mr. Robinson handed

me. That is the only letter I believe I testified to

in that way. The true fact is that it came by mail

from Mr. Kassmir. It was not handed to me by

Mr. Robinson. I received this letter at the house

through the mail at 5838 Birch Court at Oakland,

at approximately 1927.

EXCEPTION No. 105.

Q;. Miss Durham, how much money did you in-

vest in Cromwell Simon & Co. ?

Mr. McGEE.—Objected to as immaterial, irrele-

vant, and incompetent, and on the further ground

it is hearsay as far as the defendant Goodwin is

concerned, and it does not respond to any allega-

tion contained in the indictment in this case.

Mr. McDonald.—The further objection it is

assuming something not in evidence.

Mr. McGEE.—And further, it calls for the con-

clusion of [579] the witness.

Mr. HARRIS.—I adopt the objection, and assign

it as an attempt to prejudice the mind of the jury.

Mr. McMillan.—The defendant Robinson

adopts the objection.

The COURT.—Read the question. (Last ques-

tion repeated by the reporter.) The objection is

overruled.

Mr. HARRIS.—Exception.
Mr. McMillan.—Exception.
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Mr. McGEE.—Exception.
A. Do I understand the question to be as to my-

self?

Mr. SWEENEY.—Q. You, yourself.

A. $3,000.

EXCEPTION No. 106.

Q. How much did yourself and your aunt invest,

if you know of your own knowledge ?

A. About $12,060-odd—$12,056.

Q. Did you ever get any of that money back?

Mr. McGEE.—Objected to as immaterial, irrele-

vant, and incompetent, and hearsay as far as the

defendant Goodwin is concerned, and it does not

respond to any allegation of the indictment.

Mr. McDonald.—The same objection on behalf

of the defendant Kassmir.

Mr. McMillan.—The same objection on behalf

of the defendant Robinson.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
Mr. McMillan.—Exception.
A. No.

EXCEPTION No. 107.

Mr. SWEENEY.—Just to check up a few mat-

ters, I think you have already identified that, and
counsel has seen it. Do you [580] identify that ?

A. Yes.

Q. What is it. Miss Durham?
A. It is a receipt for stock signed by Mr. Ran-

dolph.
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Mr. SWEENEY.—At this time I offer in evi-

dence this receipt, which purports to be a receipt
of Cromwell Simon & Co.

Mr. McGEE.—Objected to on behalf of the de-
fendant Goodwin as immaterial, irrelevant, and
incompetent, and hearsay as far as the defendant
Goodwin is concerned, and the further ground that
no foundation has been laid, there is no date on the
document, it has not been identified as to date.

The COURT.—Who gave you that receipt?

A. Mr. Randolph.

Q. When was it—your independent recollection.

A. I would say July or August.

Q. What year? A. 1926.

The COURT.—The objection will be overruled,

and it will be received in evidence as U. S. exhibit
next in order.

Mr. McGEE.—Exception.
(The document was marked U. S. Exhibit 105.)

This letter you show me is addressed to Mrs.
Emila A. Beans and Mary Esther Durham. It was
received by mail at 5838 Birch Court, Oakland, in
April, I should judge 1926. According to my mem-
ory it was received in 1926.

Mr. SWEENEY.—That is all from this witness
at this time.

Mr. McGEE.—No questions on behalf of the de-
fendant Goodwin.
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Cross-examination.

(Question by Mr. HARRIS.)
Mr. HARRIS.—Q. Miss Durham, you did not

mean 1926, when you were asked about this receipt,

you meant 1925, didn't you?

A. What receipt is that?

Q. That is the receipt for the stock.

Mr. SWEENEY.—The date on there would be

the best evidence. [581]

Mr. HARRIS.—There is no date on there.

Q. You are confused on that as to year, aren't

you. Miss Durham?

A. What are the stocks, please?

Q. This is a receipt which you identified just a

few minutes ago.

I recall what stocks my aunt first turned over.

They were A. W. Scott's stocks. I could not say

positively how many shares. No other stocks at

that time, I could not tell you how many shares.

Q. How were you able to tell the value of them

if you did not know the number of shares?

Mr. SWEENEY.—Objected to as immaterial,

irrelevant, and incompetent, and assuming some-

thing that is not in evidence.

Mr. HARRIS.—I call your attention to the fact

that the witness testified to what she and her sister

put into the concern.

The COURT.—How did you estimate the value ?

A. It is not my sister, it is my aunt.

Mr. HARRIS.—I beg your pardon.
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The COURT.—Just answer the question, do not

discuss it with counsel. How did you estimate the

value of that stock of the Scott Company?

A. From what it was worth.

Q. I know, but is that what you are estimating

its value on, what you paid for it ?

A. I was not with my aunt when she turned that

stock over. Judge.

Q. You don't know anything, then, as to its

value? A. $3,100.

Q. How do you estimate that?

A. That is what she paid for it.

Q. That is what she paid for it ?

A. Yes. Is that what you mean?

Mr. HARRIS.—Q. Is it not a fact. Miss Durham,

that just a few minutes ago, not more than ten

minutes ago, you said in answer to the District

Attorney's question that you, yourself, turned the

stock over to Mr. Randolph that are noted on this

sheet? Take a look at it. [582]

Mr. SWEENEY.—Objected to as immaterial,

irrelevant, and incompetent.

The COURT.—Q. Is it a fact that you turned

over that stock, or not ?

A. I, myself?

Q. Yes. A. No. We were 50-50.

Q. The question is: You did not personally turn

it over? A. No.

Q. Were you present when it was turned over?

A. No.
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The COURT.—The record discloses what the fact

is.

Mr. HARRIS.—Q. Didn't you say you got this

receipt that I just showed you?

Mr. SWEENEY.—Objected to as immaterial,

irrelevant, and incompetent, and as assuming some-

thing not in evidence.

The COURT.—Of course, the record shows what

she said.

Mr. HARRIS.—Q. Did you receive this receipt?

A. Only through my aunt. Mr. Randolph did

not hand the receipt to me.

I did have that receipt, I got it in our files, our

papers, my aunt's and mine. My aunt gave it to

me to file. That is how I got it. She just handed

it to me to file, so far as knowing of my own knowl-

edge goes.

Mr. HARRIS.—I move to strike out, if your

Honor please, this exhibit, because it was intro-

duced in evidence on the testimony of this witness.

Mr. SWEENEY.—If your Honor please, I be-

lieve that Mrs. Beans, who was the first witness in

the case, positively identified it, but I did not at

that time put it in evidence.

The COURT.—Will you refer to the page where

it was identified, so that there will be no uncer-

tainty ? I have a present impression, but I want to

satisfy myself it is correct.

Mr. SWEENEY.—I will look it up for your

Honor.
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Mr. HARRIS.—I do not think it is of particular

moment now. We can renew that motion after-

wards. [583]

The COURT.—As soon as the page of the tran-

script is found I will look through it and rule on it.

Mr. HARRIS.—I will continue, your Honor.

I have tried to think out the best I could all the

various conversations I had over the two or three

years. I think that I want to say definitely that

the particular thing that I said in each conversa-

tion actually occurred in that particular conversa-

tion. I recall the conversation had with some of the

defendants in regard to a telegram from my lawyer

in the east. That telegram conversation was before

I sold Mrs. Williamson some stock.

The COURT.—At this time, I have read the testi-

mony of Mrs. Emily A. Beans, referred to by coun-

sel, and the motion to strike that exhibit from the

list of exhibits will be denied.

EXCEPTION No. .

Mr. HARRIS.—Q. How long before?

A. I don't know how long.

Q. How many times did you see Mrs. William-

son about selling her stock. Maybe that would clear

your mind.

Mr. SWEENEY.—That is objected to as not

proper cross-examination, your Honor.

Mr. HARRIS.—I am trying to fix the date.

Mr. SWEENEY.—Mrs. Williamson has not en-

tered into this controversy, at all.
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The COURT.—I will sustain the objection.

Mr. HARRIS.—Q. Do you know how many times

you saw Mrs. Williamson about selling stock?

Mr. SWEENEY.—Objected to on the ground it is

immaterial, irrelevant, and incompetent, and not

proper cross-examination.

Mr. HARRIS.—I am testing the memory of the

witness.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Exception to both of the Court's

rulings, [584] if your Honor please.

At the time I had this telegram conversation, I

was in the business of selling insurance. With

reference to the time I had been in the business,

I was still in the business. In regard to whether or

not afterwards I was engaged in the business of sell-

ing insurance, I am now engaged and ever since

have been engaged in selling insurance. Before I

took up the insurance business, I was engaged in

the business of collecting bad debts, for several

years. I did not take Mr. Randolph around to

some of my customers or clients to sell stock. I

took him to one client.

Q. One besides Mrs. Williamson?

A. I was not doing business for her then, collect-

ing. She was no client of mine.

EXCEPTION No. 108.

Q. But you took him around to some other people

besides your clients then : Is that it ?

Mr. SWEENEY.—Objected to as not proper

cross-examination.
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Mr. HARRIS.—I think it is, if your Honor

please. This woman has given the impression to

the jury that she was imposed upon, and I desire

to show that she had business training and knew

what she was doing.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Exception.
A. Two other persons

—

The COURT.—Just a minute. The answer goes

out.

I received some commission from him for selling

some stock more than once. I testified I had some

mortgages in the east.

EXCEPTION No. 109.

Q. You know what a mortgage is when you see it ?

Mr. SWEENEY.—Objected to on the ground it

is argumentative. [585]

Mr. HARRIS.—No, it is not argumentative, at

all. I am asking her if she knows a mortgage when

she sees it.

The COURT.—The way the question is framed, I

will sustain the objection.

Mr. HARRIS.—Q. Are you familiar with what

a mortgage looks like, from what it contains?

Mr. SWEENEY.—The same objection, imma-

terial, irrelevant, and incompetent, and it is not

proper cross-examination.

The COURT.—I will sustain the objection.

Mr. HARRIS.—I will except to the Court's rul-

ing.
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I looked at the document that I called a mortgage

when I was in Mr. Robinson's office. After I

looked at it, I believed it then to be a mortgage.

I do not know how many pages of document it was.

I do not know whether it was more than one. I did

sign it. As to whether I went before a notary

public and signed it, I do not know whether Mr.

Robinson is a notary public or not. We stayed

right there, we did not go any place else. I do not

know if we were before a notary public. The tes-

timony of my aunt of the mortgage being gotten at

the office around the first part of August, 1925, is

in accord with my recollection. I have not talked

it over with my aunt to ascertain w^hether my recol-

lection is the same on that point. I have never

talked it over with my aunt at any time. I cannot

say but what I have talked this case over, and the

testimony I was going to give with my aunt. What
I mean is, of course we have talked the matter

over. We have talked it over many times before

this. No, we have not talked it over very many
times while the case has been going on. When my
aunt would come home in the evening, we did not

talk it over very much. We may have remarked

about it but it was not talked over. I did not give

Mr. Madera a written statement in this case. I

know who Mr. Madera is. [586] I have probably

talked to him three times. I am sure I never gave

him a written statement, I know, I am sure of it.

I feel that the way I told this jury these conver-

sations this morning, that I am giving the jury a
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clear statement as I remember it, of what took

place between myself and Mrs. Beans and these de-

fendants. I do not think I am confused in any

way.

As to whether I have told pretty well as I remem-

ber all of the conversations with all of the parties

that I talked to, I could have told a lot more than

that, but I did not think it was necessary. I have

told all of the defendants that I talked to. I did

not have a talk with Mr. Cromwell Simon. I

simply met him, have never had any conversation

with him. He was never present at this office when

the mortgage was talked about.

EXCEPTION No. 110.

Q. If your aunt testified that you would feel she

is mistaken?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and assuming something

not in evidence.

Mr. HARRIS.—It is not assuming something in

evidence, because I think she did testify to that.

Mr. SWEENEY.—Mr. Harris, will you look in

the record and find the place?

Mr. HARRIS.—I do not want to interrupt my
examination by looking into the record.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Q. Now, at a certain stage of

these transactions. Miss Durham, an arrangement

was made whereby the purchase of these stocks was

to be converted into a loan : Is that not true ?
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Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and assuming something

not in evidence. [587] If you want to ask what

w^as called a loan, that is all right.

Mr. HARRIS.—What was called a loan?

A. Yes.

That was reduced to writing. I have not a copy

of it. A copy was not left with me. I never got a

copy at all. I looked to payment of that loan to

the company, Mr. Kassmir and Mr. Randolph. As

to whether I asked Mr. Randolph to pay the loan,

we asked the company to pay it. No, my aunt and

I never asked Mr. Randolph to pay that loan or any

portion of it, to my knowledge. As to accounting

for why we did not ask him, I do not know whether

there was any reason or not. We wrote to the com-

pany, we did write to the company, to Mr. Kassmir

and Mr. Randolph, we w^rote a joint letter. I do

not know whether I have a copy of the letter I

wrote to the company. I do not know, I do not

think I have turned over all of my letters to Mr.

Sweeney or Mr. Madera. My recollection of what

I wrote in the letter is that we wrote for our divi-

dends, if that is what you are referring to.

Q. Well, I am not trying to put any words in

your mouth. I don't know what you mean by divi-

dends. Were those dividends that you speak of the

repayment of this loan?

A. The dividends, they agreed to give us $200 a

month on the first agreement.

The COURT.—He is asking you about the repay-
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ment of the loan. You say you wrote for the re-

payment of the loan to the company. That is what

you testified to?

A. We told them we wanted our money.

Q. He is asking you about that.

A. No, that was not on the principal of the loan.

I know what you mean when you say loan to dis-

tinguish it from dividends. In regard to the ques-

tion as to whether I asked Mr. Randolph to repay

any of this loan, I said we had asked the company,

we had written to both of them jointly. I [588]

have a recollection of when I wrote a letter, and

what was in it, when I asked repayment of a loan.

We wrote and told them that they had told us at

any time we wanted our money to write them ; they

both told us that. That was not a written letter,

that was verbal with them. It was not a letter that

was written.

Q. Whatever remittances you got on account of

the loan were received, however, from Mr. Kassmir ^.

A. No.

I did not receive anything on account of the loan

from Mr. Randolph, or anybody.

Q. Have you got the original letter of September

30, 1927?

Mr. SWEENEY.—I object to this as incompe-

tent.

Mr. HARRIS.—I have not offered it yet. I am

merely asking if you have the original.

Mr. SWEENEY.—No, I never have even seen

this.
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Mr. HARRIS.—Q. I will show you a document

that purports to be signed by Mary Esther Durham,

for your inspection. Let me ask you this, while

the District Attorney is looking at that letter. You
and your aunt attend to business pretty well to-

gether, don't you?

A. Yes.

We consulted each other about our affairs pretty

well. She usually read the letters she had written

to Mr. Randolph or Mr. Kassmir or the company,

before she sent them. When I would write them, I

would usually read the letters to her.

(Thereupon a letter purporting to be signed by

the witness, dated September 6, 1927, was shown to

her. The witness declared that when the letter

was written it was mailed to the party to whom it

was written. The letter was offered in evidence

and marked Randolph's Exhibit ^'C")

With reference to whether we had a quarrel with

Mr. Randolph about anything that I had done, at

about the time the letter was written, September 6,

1927, we had no quarrel with anybody. [589]

Q. I will not ask you if you did not receive a

letter in substance stating—dated September 30—
that Mr. Randolph had found your letter of Sep-

tember 6th on his desk on his return from Europe

on the 28th of that month, and that he stated therein

that he had not seen the party mentioned in that

letter, but that as soon as he coulld clear up matters

he would write you fully, which would be in the

next three or four days, and signed J. W. Randolph.
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A. Your Honor, he said September 3, and this

other letter was September 6.

Q. September 30, 1 said; that is due to my
Southern pronunciation. A. Pardon me.

Q. Maybe the document, itself, will refresh your

recollection. See if this purports to be a copy of

such a letter. A. There is no signature here.

The COURT.—Q. Did you receive a letter of that

character ?

Mr. SWEENEY.—If Mr. Harris states it was

mailed I will admit the witness received it.

Mr. HARRIS.—If my client says it was mailed

I will say so. Yes, I will state it was mailed.

The COURT.—You mean you will stipulate that

it was received?

Mr. SWEENEY.—If Mr. Harris says it was

mailed I will say so.

The COURT.—Q. Do you recall any letter like

that ?

A. I do not.

The COURT.—Do you want it received by stipu-

lation ?

Mr. HARRIS.—I cannot say the lady received it.

I can only say my client says it was mailed, and if

he says it was mailed, for the purpose of the record

I say it was mailed, and I assume the United States

mail gets there when it starts.

Mr. SWEENEY.—We are perfectly willing to

have it admitted.

The COURT.—It will be received for the defend-

ant Randolph.
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Mr. HARRIS.—The defendant Randolph offers

it as Randolph Exhibit "B.'' [590]

(The document was marked Randolph's Exhibit

With reference to whether we had importuned

Mr. Randolph personally to pay any money to me
up to the month of September, 1927, we considered

him responsible. I do not remember that we ever

wrote him personally and asked him to send any of

the money on the dividends or loans. I do not know.

(Thereupon the witness was shown a letter pur-

porting to be dated October 17, 1927, and purport-

ing to be signed by Emily A. Beans. She testified

she recognized the handwriting and signature of

that letter, and that she knew the letter was mailed

to Mr. Randolph. The letter was thereupon offered

and received without objection as Randolph's Ex-

hibit ^*E," and read to the jury. Thereupon the

witness testified that in response to that letter on

or about October 24, she and Mrs. Beans received

a letter from Mr. Randolph through the United

States mails. Defendants Kassmir, Goodwin and

Robinson thereupon objected to the introduction of

the letter, and the Court sustained the objection as

to said defendants. Without objection on the part

of the Government, the letter was then admitted in

evidence and marked Randolph's Exhibit ^'F.")

Mr. HARRIS.—I will read this. (Reading.)

Mr. McDonald.—I would now ask that the

jury be instructed that that letter is only evidence
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in favor of the defendant Randolph, and not as to

the other defendants.

The COURT.—That was indicated by the ruling

of the Court in its reception.

Mr. McDonald.—I would like to have your

Honor call their attention to it at this time.

The COURT.—I think the record already shows

it.

I remember testifying this morning about some

$1,500 that was sent up to me and my aunt. It was

not sent as a loan by Mr. Randolph.

Mr. HARRIS.—Have you a letter, Mr. Sweeney,

dated November 3, 1925, a typewritten letter of Mrs.

Emily A. Beans? [591]

Mr. SWEENEY.—I don't know.

Mr. Randolph did not write me and call my at-

tention to the fact that he had loaned money to me

and my aunt. He sent the money up for us to pay

in the bank, the loan we had at the bank, if this

is what you mean.

Q. I am asking if you have got any recollection

of any correspondence wherein he told you specifi-

cally that that was a loan, and that it was a matter

of business to let you know that it was a loan?

A. Perhaps we have it, yes.

Q. Your sister wrote to him and asked him for

the loan, didn't she?

A. Perhaps my aunt did.

Q. I beg your pardon, I am just as wrong as I

can be about that. Your aunt did? A. Yes.

Q. That is your recollection?
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A. I think so, yes.

Q. Do you recall receiving a letter on or about

November 3, 1925, from Mr. Randolph, and when

I say you, I mean you and your sister, in substance

containing this statement :

'

' Should it be your desire

to arrange for a loan on the stocks mentioned in

your letter of October 31, in order to take care of

some of your personal matters that require imme-

diate attention, would suggest that you do so, keep-

ing in mind, if you please, the amount of $1500,

which appears on our books as an unsecured loan

to you." A. Do you wish me to explain?

Q. No, I wish to ask you, first, if you recall re-

ceiving a letter in substance having that statement

in it. A. Yes.

Mr. SWEENEY.—Why not give the lady the

whole letter?

Mr. HARRIS.—Will you stipulate that the whole

letter may be introduced?

Mr. SWEENEY.—No, I just wanted to give it

to her to let her read it.

Mr. HARRIS.—Q. You may read a carbon copy

of a letter purporting [592] to be dated Novem-

ber 3, 1925, unsigned, and having at the bottom the

initials ^^J.W.R.," apparently addressed to Mrs.

Emila A. Beans, and say if you recall receiving

such a letter.

A. We received that letter if that is a copy.

Q. That contains the statement that I have just

called to your attention, about a loan.
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(Thereupon said letter was introduced in evi-

dence and marked Randolph's Exhibit ^^G/' its

contents specifically limited to Mr. Randolph. The

letter was read to the jury.)

I did not say that I have never seen Mr. Crom-

well Simon. I said I had met him, but never talked

to him; simply introduced to him—^'Good morn-

ing.'' He took no part whatsoever in any of these

transactions that I remember. I have not talked

over the angle of the matter with my aunt as to

who was present at the time I claim this mortgage

was signed. That mortgage was used for us to

get a loan. I never saw the mortgage in the brok-

er's hands. As to our not using that mortgage at

all, I suppose we did, to get a loan. Necessarily

we would have to.

The COURT.—You left that paper with them,

that you think was a mortgage.

A. Yes.

Q. You don't know whether it was recorded after-

wards, or not?

A. Why, no, I don't know. I never looked at the

records, if that is what you mean.

I left the mortgage at Mr. Robinson's office.

Q. Did you get money within a few days after

that, as your sister said"?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and assuming something

not in evidence.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Q. How long after? ,
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A. I could not recall how long it was. [593]

As to the time, it was more than a day, it was a

few days, I am not sure how long. What I mean

by a few days, I might mean from a week to three

weeks, but I don't remember in regard to this. I

would not say from a week to a year. I know that

we commenced paying interest pretty quickly. I

think the first interest was in September. Yes, I

am pretty sure of it; I would not want to swear to

it positively, but I think it was September 7. That

must have been the first month after I made the

mortgage.

Q. Is that the way you remember it ?

A. I don't remember it.

Mr. HARRIS.—I think that is all.

(Questions by Mr. McMILLAN.)

Q. Miss Durham, this morning you testified but

this afternoon, however, you changed the testimony

yourself voluntarily

—

A. Yes.

Q. (Continuing.) —that a certain letter that en-

closed another letter known as U. S. Exhibit 103

was a letter from Harry Kassmir to Mrs. Beans and

Miss Durham, dated Seattle, Washington, March 8,

1927, and had an enclosure, a copy of a letter that

was addressed to Mr. John J. Allen, Jr., Attorney,

902 Syndicate Building, Oakland, California, dated

Seattle, Washington, March 8, 1927. The fact of the

matter is that that letter was not handed to you by

Mr. Robinson?
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A. It was not. I made that statement that it

was not.

I received it through the mail, and the Mr. Allen

referred to in that letter was my attorney, and was

written to me concerning the matters to which I

have testified here as a witness. I met Mr. Ran-

dolph probably in January or February, the early

part of the year 1925. I think I met Mr. Kassmir

two or three weeks possibly, after the first meeting

with Mr. Randolph. They invited me to make some

investments. Mr. Robinson was not with them.

The first money that I put into any venture

amounted to $1710, something like that. [594]

That was to buy stock that Mr. Kassmir w^as looking

into and recommending as the very best stock that

there was on the market for an income stock and

surety—a sure thing, no danger of losing. That

was after several weeks probably after I had com-

municated with my lawyers and received some tele-

grams from the East. I could not tell the date off-

hand. It was longer than two or three weeks after

Mr. Kassmir called on me. It took me longer than

that to make up my mind. I think it was about

maybe in August when I put in the $1,710. Mr.

Robinson was not there. He had no conversation

with me at all. Either before or after, I did bor-

row $2,500 from the bank in Oakland, and I placed

as security for the loan, my Pacific Lumber stock.

I think you mistook me when you said that loan or

a payment on that loan became due in October,

1925, and that I was going to make a payment of
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$1,500 on that loan in October, 1925. We borrowed

the money and paid $1,000 on the $2,500. We had

to pay for it—that would make it six months. When
the time came when I needed to pay $1,500, that

made it, I think in October, 1925, as far as I can

remember. There was no stipulation as to when

we were expected to pay that $1,500 after I bor-

rowed the $2,500. It was a flat loan at the bank.

We reduced that loan to $1,500 by paying on it

$1,000. We of our own accord paid the $1,000.

Then it was expected that $1,500 would be paid in

October, 1925. That is when it was due. Mr. Rob-

inson was not there when the $2,500 w^as borrowed.

He did not talk about borrowing the $2,500. Your

understanding is right when you say I gave the

check for $2,500 to Mr. Kassmir who in turn handed

it to Mr. Randolph.

Q. And I further understood from your testi-

mony that when you borrowed this money, the $2,-

500, it was agreed, or they agreed, Kassmir and

Randolph, that when the time ripened for the re-

payment of this loan that they would re-finance

this matter and get the [595] money for you: Is

that correct?

A. Well, they would finance the loan, in order

that we might be able to borrow at the bank again.

Q. And take up that loan at the bank ?

A. Yes. I did not expect Mr. Robinson to pay

that. The $4,000 mortgage money was to go to the

bank in Reno. Mr. Kassmir and Mr. Randolph

talked to me about putting that money in that bank
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stock, over at my home. The mortgage was to be

placed upon the home of Mrs. Emily Beans was

to be in the amount of $4,000. That was the

amount that I afterwards obtained on a mortgage,

$4,000. Mr. Robinson was not with Mr. Kassmir

and Mr. Randolph when they talked about that.

Mr. Robinson did not have any conversation at all

with me in my home when Mr. Kassmir and Mr.

Randolph were present, with reference to a mort-

gage. My testimony was that the conversation had

in my home with reference to placing a mortgage

on the home was in August or September, along

about that time, somewhere along there, and after

this conversation I came to Mr. Robinson's office

in the Hobart Building before I signed the mort-

gage. After Mr. Kassmir and Mr. Randolph talked

to me about placing the mortgage on my home, and

before I went to the Hobart Building, I remember

going down to the Mills Building. When I came to

Mr. Robinson's office to sign the mortgage, Mr.

Kassmir, Mr. Randolph and Mrs. Beans came with

me. They walked us over there. I suppose the

stenographer and Mr. Robinson w^ere in the office

of Mr. Robinson, because I remember seeing a girl

there, but not in the private office. There are two

offices. There is the entrance room, where the

stenographer was, and there was a private room.

There are just two rooms that I know about. I

signed the mortgage; I objected at first but I backed

my aunt in what she wanted to do. I owned that

property, or had an interest in it. As to whether
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I know whether the mortgage was used, they told

us of course that it was used. We would not have

got $4,000 without using it. [596] Mr. Robinson

and Mr. Kassmir and Mr. Randolph of course said

we would have to give a mortgage to get the money,

to get the loan. Nobody told us afterwards that that

particular mortgage had been used to get the loan.

(In response to questions by the Court, the wit-

ness testified that she signed something that she

thought was a mortgage, that they said was a mort-

gage, and handed it over to them, and she did it

with the idea of getting $4,000, and has never seen

the paper again, and does not know what they did

with it.)

(Questions by Mr. McMILLAN.)

I never gave the $4000 to Mr. Robinson. Mr.

Robinson, Mr. Randolph, Mr. Kassmir, and other

men, were there at the time, in the office on the

occasion to which I testified when I said I had a

conversation in Mr. Robinson's office, and that I

wanted to get some money because the payment of

$1,500 was coming due, or whatever it was, and

something was said about they would go down to

the bank and get it, and they afterwards said to

me that there was not enough money in the bank,

and someone was going to go to Los Angeles and

that it would be paid as soon as the trip was made

to Los Angeles. When I came into the office on that

occasion, I was alone. The whole crowd, Mr. Ran-

dolph, Mr. Kassmir, Mr. Robinson, and other men,
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I don't know who they were—two other men, were

in the entrance room.

Q. As I understood from your testimony on direct

examination, there was no one there but Mr. Robin-

son, Mr. Kassmir, and his stenog'rapher. Just

correct me in that regard if I am wrong. Just let

me know what the situation was, who were there

in the entrance room when you came in.

A. Well, I just now said that I went to see these

men, I did not go to see these other two men that

were in the lobby, or in the entrance. I told Mr.

Robinson I wanted to see Mr. Kassmir ; he was there.

[597] The only conversation I had with Mr. Robin-

son was that he said Mr. Kassmir was busy, and I

said, ''I have got to see him, I have got to talk to

him." I then talked to Mr. Kassmir. As to

whether I talked with Mr. Kassmir or Mr. Robin-

son, I told Mr. Robinson what I wanted and that

I had got to have it. It was Mr. Kassmir who said

he was going to Los Angeles in a few days and that

he would get the money for me. It was Mr. Kass-

mir who went down to the bank and came back and

told me he did not have enough money. I don't

think he went to the bank at all, but he told me he

did not have enough money to make a payment. It

was not Mr. Robinson who said that. It was Mr.

Kassmir who said when he went to Los Angeles

that he would have the money for me. The $1,500

came to me from Los Angeles shortly afterward.

It is pretty hard to state, it might have been two

weeks ; it might have been longer.
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Q. Miss Durham, as I understood from your testi-

mony, something was said in that conversation at

that time when you told Mr. Kassmir that you

needed this money, because that $1,500 was due,

and it was the understanding when it became due

that it would be paid, so that the bank would be

taken care of, he said that he did not remember that

that was the understanding: Is that correct?

Mr. SWEENEY.—Objected to as immaterial,

irrelevant, and incompetent, and assuming some-

thing not in evidence.

Mr. McMillan.—Q. That he did not know^

that that was the arrangement?

A. No, he did not say that, at all.

Q. What did he say?

A. He said, ^^Why, I did not realize that it was

time now," he says, ^'If I had known I would have

been prepared.''

Mr. Kassmir said that. I did not say Mr. Robin-

son said that. It was Mr. Kassmir in Mr. Robin-

son's office, and [598] Mr. Robinson said none

of those things to me.

Q. Don't you remember. Miss Durham, that at

the time w^hen you signed that mortgage, if you did

sign it, in Mr. Robinson's office, that a question

was asked by someone there whether or not Mr.

Robinson could help try to negotiate that loan, and

he didn't he state that he was an attorney, that he

knew nothing about negotiating loans, if you re-

member?

Mr. McMillan.—Q. Or words to that effect.
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The COURT.—Do you remember any such state-

ment made by him "?

A. I am trying to think what conversation there

was. Now, I should say no. I don'tremember it.

Mr. McMillan.—Q. Are you certain about

that?

A. I feel positive. May I say something else in

explanation of that question ?

The COURT.—You may explain your answer.

A. There was no occasion for that conversation.

We took it for granted, of course, that Mr. Robinson

was an attorney.

Q. Is it not a fact that what was executed was a

deed of trust, and it was executed over in Oakland,

about September 1, 1925, upon which the $4,000 was

obtained. A. Is that a question ?

The COURT.—That is a question, yes.

Mr. SWEENEY.—Of course, it is a compound

question.

The COURT.—I have heard no objection to it.

Mr. SWEENEY.—I object to it as immaterial,

irrelevant, and incompetent, and calling for a con-

clusion of the witness.

The COURT.—I will sustain the objection.

Mr. McMillan.—I understood from your testi-

mony, Miss Durham, that you called at Mr. Robin-

son's office several times, and you asked him ques-

tions, and he said that he could not give you the

answers, because it would not be ethical.

A. Yes. [599]
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Q. On one of these occasions, or more than one

of these occasions to which I have now referred,

didn't you and your aunt ask Mr. Robinson to act

as your attorney in pressing your claims against

Mr. Kassmir, and he told you that he was the

attorney for Mr. Kassmir and he could not represent

you? A. No.

Q. What did he tell you?

A. He told me if Mr. Kassmir was willing he

would represent us.

Q. But otherwise he could not do so, because he

was attorney for Kassmir ? A. Yes.

Q. And didn't he tell you that if you had any

matters to complain of that you thought you had a

right to complain of, to go and see the District

Attorney over in Alameda County? Didn't he tell

you and your aunt that? A. No, I don't recall it.

Q. Didn't he tell you that he could not represent

you for the reasons stated, and advised that you

get a lawyer in Oakland to represent you?

A. I can't answer that by ^^Yes" or ''No."

The COURT.—Q. He asked you, did he tell yoa

that?

A. No, he did not tell me that.

Mr. McMillan.—Q. what did he tell you?

Thereupon an adjournment was taken until Sat-

urday June 9, 1928, at 10:30 o'clock A. M.
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On Saturday, June 9, 1928, the trial was resumed

and thereupon the following proceedings were had

:

MARY ESTHER DURHAM, cross-examination

(resumed).

Mr. McMillan.—No further questions on be-

half of the defendant Robinson.

Cross-examination by Mr. McDONALD.

I met Mr. Kassmir some time in April or May,

1925. [600] The transaction that I first met Mr.

Kassmir concerning, that is my aunt and I, was

after she, my aunt, had turned over our stock to

Mr. Randolph and he came over with Mr. Randolph

later. That stock was A. W. Scott. He was not

a frequent caller up to that time. After that he

was. I did not call about as often at his office. I

called at his office in the Mills Building about a half

a dozen times. He called upon me oftener thaf a

half a dozen times. We did not discuss his business

affairs with him. It was our business affairs we

talked about. I remember Mr. Kassmir called upon

me some time in August, 1925; I do not remember

having a discussion concerning Cromwell Simon. I

do remember having a discussion with Mr. Kassmir

concerning Mr. Cromwell Simon. The substance

of that discussion was he told us, my aunt and I,

in our home, that Mr. Cromwell had taken |30,000

and collateral, everything he could get his hands on,

and they did not know where he was, he had skipped

the country. He said he would prefer that the

clients would have that money. I don't remember
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his saying he was going to do his best to try and

work the business out for the benefit of the clients.

As to whether he did not say that, I will tell you

what he said. We asked him if he was—what they

were doing to catch Mr. Simon, and he told us a

partner cannot prosecute a partner. Yes, I know

he said that to us. I remember he did not tell me
at this time that he would take the transaction

between myself and Cromwell Simon & Co. as a

personal loan to himself, Mr. Kassmir, and pay

me off as soon and as best he could. My answer is

that I do not remember he did not say that.

Q. You are positive? What did you mean when

you answered the question formerly that you did not

remember ?

A. I did not remember his being sorry. That is

the question you asked me. Mr. Kassmir sent me
some checks, one or two. Shortly after Mr. Kassmir

went to Los Angeles, after the conversation I de-

tailed [601] yesterday that I had with Mr. Kass-

mir in Mr. Robinson's office, I received a check for

$1500 from Los Angeles, not however from Kassmir.

Mr. McDonald.—That is all.

Mr. McGEE.—No questions on behalf of the de-

fendant Goodwin.

Redirect Examination.

(Questions by Mr. SWEENEY.)
I received a check from Mr. Randolph.

EXCEPTION No. 111.

Q. Miss Durham, how many letters did you write

to Mr. Randolph?



722 Samuel H. Robinson and J, W. Randolph

(Testimony of Mary Esther Durham.)

Mr. HARRIS.—That is objected to as immaterial,

irrelevant and incompetent, how many she wrote.

Mr. SWEENEY.—We have two in evidence, your

Honor.

Mr. McGEE.—Objected to on behalf of defendant

Goodwin as immaterial, irrelevant, and incompetent,

and hearsay.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
A. I would say, four, maybe five.

EXCEPTION No. 112.

Mr. SWEENEY.—Q. Of your own knowledge,

how many letters did your aunt, Mrs. Beans, write

to Mr. Randolph in Los Angeles'?

Mr. HARRIS.—That is objected to as immaterial,

irrelevant, and incompetent, and as being indefinite

as to time.

Mr. McGEE.—The defendant Goodwin objects

on the grounds stated in the previous objection to

the last question.

Mr. SWEENEY.—Q. After April 1, 1925, Miss

Durham.

Mr. HARRIS.—That is still objected to.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.

Mr. HARRIS.—Exception.
A. Five or six. [602] Most of the correspon-

dence with Mr. Randolph was conducted by my aunt.

I recall Randolph's Exhibit ^^E," in which is found
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the following language : Have you been interviewed

in regard to Cromwell Simon & Co. by some man
in authority over in San Francisco ? We are liable

to have him come in on us at any time, as there are

a few people in San Francisco who know that we

got terribly swindled, but not by the personnel of

Cromwell Simon, but by the personnel of yourself

and Harry Kassmir.

The first time anybody from the Federal Govern-

ment interviewed me concerning this transaction

was in February, 1926—1927—1928. I mean this

year, that is my answer. I do not know of my own
knowledge whether prior to October 24, 1927, Mr.

Randolph had been engaged by Mr. Madeira. It

was a couple of weeks after the occasion that I

visited Mr. Robinson's office and interviewed Mr.

Kassmir concerning the $1500 check that I got a

check from Mr. Randolph for that amount. I recall

a letter written to me by Mr. Randolph in which he

requested me to send him Pacific Lumber stock.

The date was October or November, 1925. Nothing

was said prior to that time that that $1500 loan or

money was sent to me by Mr. Randolph about it

being a loan.

EXCEPTION No. 113.

Q. What was the conversation you had at that

time with Mr. Randolph or Mr. Kassmir and Mr.

Randolph "?

Mr. McGEE.—The defendant Goodwin objects to

that on the ground it is immaterial, irrelevant, and

incompetent, and hearsay as far as the defendant
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Goodwin is concerned, he not being an employee of

Cromwell Simon & Co. at that time.

Mr. HARRIS.—That is objected to as assuming

something not in evidence. There is no evidence

here of any conversation with Mr. Randolph and

Mr. Kassmir concerning this $1500 loan. [603]

Mr. SWEENEY.—This lady testified that she sat

in Mr. Robinson's office for a considerable length

of time with the door ajar, in which the |1,500 was

the subject of the conversation.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.

Mr. HARRIS.—Exception.
A. The conversation was mostly with Mr. Kass-

mir for the $1,500 to make our word good in regard

to the bank, and make his word good with us, be-

cause he had promised definitely to finance it if it

required us to pay the money in and make a new

loan if it was necessary; and I told him that he

would have to make his word good, because we had

to make our word good, as we had told him before

we could not finance it, and he said, *^Well, I will

finance it, and I will pay the extra two per cent to

you that you have to pay. '

'

We subsequently paid the $1,500 back to Mr. Ran-

dolph. With reference to the occasion of the $4,000

loan or mortgage, I do not know the difference

between a mortgage and a deed of trust. I do not

know the nature of the papers I signed on that

occasion, only as they told me. I do not know

whether I signed a mortgage or not. I do not know
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whether there was a Notary Public in that room at

that time unless Robinson was a Notary. After

that occasion I did not go to 55 New Montgomery

Street in the City and County of San Francisco.

I did not hear of a notary by the name of Anna B.

Schwartz.

EXCEPTION No. 114.

Q. Miss Durham, how long before you signed the

papers in Mr. Robinson's office did you and Mrs.

Beans tell Randolph and Kassmir that you would

mortgage your home for $4,000, which $4,000 was to

be put into the Bank of Reno'? [604]

Mr. McGEE.—Objected to on behalf of the de-

fendant Goodwin as immaterial, irrelevant, and in-

competent, and hearsay.

Mr. McMillan.—The defendant Robinson joins

in the objection.

Mr. HARRIS.—I have no objection to the ques-

tion, except counsel's testimony, ^^Which $4,000 was

to be put into the Bank of Reno."

Mr. McMillan.—I withdraw my objection.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.
A. Ten days.

The book you show me I can identify. It is the

book we took to the broker or loan man that loaned

the money to us when we loaid the interest each

month.

EXCEPTION No. 115.

Q. How many mortgages were there on the house,

if you know, at Birch Court?
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Mr. McDonald.—objected to as immaterial, ir-

relevant, and incompetent, and not within the issues

laid in this indictment.

Mr. McGEE.—The defendant Goodwin makes the

same objection, and that it is hearsay.

Mr. HARRIS.—The same objection.

The COURT.—The objection is overruled.

Mr. HARRIS.—Exception.

Mr. McGEE.—Exception.
Mr. McDonald.—Exception.
A. It was the only mortgage that was placed on

the home.

Mr. SWEENEY.—Q. By "the only mortgage

that was placed on the home, '

' what particular mort-

gage have you in mind ?

A. This $4,000 mortgage or loan that was to go

into the Reno Bank.

Mr. SWEENEY.—Q. Do you recall prior to the

signing of these [605] papers in Mr. Randolph's

offices that you permitted Mr. Kassmir and Mr.

Robinson to use your stocks and collateral—stocks

that you had put up ?

A. We borrowed money on it, you mean, for

them ?

Q. No, I am confusing you.

A. I do not get the question.

Q. Prior to the mortgage, you have already tes-

tified, I believe, and I want you to clear it up, Miss

Durham, that Kassmir and Randolph came there

and said something about the market being low,
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and that they wanted you to permit them to use

your collateral and stock that you had purchased.

A. Yes.

Q. Do you recall when that was?

A. That was in the summer of 1925.

Mr. SWEENEY.—Q. Mr. McDonald talked about

the number of checks you received from Mr. Kass-

mir. Do you know the amounts of those checks,

that is, the amount of the individual checks?

A. The loans?

Q. No—I will withdraw the question. Go ahead,

if you know. A. $200.

Q. You are positive?

A. $241—is what you wish to know, the interest

on the money that was at the Bank of Reno or the

dividends? I got such a check three times, the

amount was $241. I went down to the office of

Mr. Robinson to attempt to get in touch with Mr.

Kassmir. I know an attorney by the name of John

Allen.

Mr. SWEENEY.—I think this is all from the

witness at this time.

Mr. HARRIS.—No further questions.

Mr. McMillan.—No questions.

Mr. McGEE.—No questions.

Mr. McDonald.—No questions.

(R. 487-536.)
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TESTIMONY OF M. I. HENDERSON, FOR
THE UNITED STATES.

M. I. HENDERSON, a witness called on behalf

of the United States, being first duly sworn, testi-

fied as follows: [606]

I am deputy counter recorder of Alameda County.

I have brought a volume of the records of the

County Recorder of Alameda County. I have

brought a record of a deed of trust made on the 1st

day of September, 1925, between Emily A. Beans

and some other people. I have got it here.

(Thereupon there was offered in evidence a record

of a deed of trust made between Emily A. Beans

and Bercovich, et al., on September 1, 1925. There-

upon after objections made and withdrawn, except

as to defendant Goodwin, the deed of trust was re-

ceived in evidence and read.)

(R. 536-538.)

TESTIMONY OF SAM GOODMAN, FOR THE
UNITED STATES.

SAM GOODMAN, a witness called on behalf of

the United States, being first duly sworn, testified as

follows

:

My occupation is that of printer. That was my
occupation in 1925. I know the defendants, Mr.

Randolph and Mr. Kassmir. I know some of the

other defendants. I did printing for the Charles

Wesley Company, in Los Angeles.
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EXCEPTION No. 116.

Q. Who ordered that printing?

Mr. McGEE.—The defendant Goodwin objects

on the ground it is immaterial, irrelevant, and in-

competent, and hearsay as far as the defendant

Goodwin is concerned, he not having been in any

way connected with Charles Wesley Company.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.

A. Mr. Kassmir, and Mr. Randolph was with him.

I am familiar with these forms you show me.

I got the forms from which they were printed from

Cromwell Simon forms, changing the heading.

(Thereupon certain forms were received in evi-

dence.) [607]

Mr. HARRIS.—To save the time of the Court

and jury, and everybody, we will stipulate that the

form used by Wesley & Company was substantially

the same.

Mr. SWEENEY.—No-
Mr. HARRIS.—Wait a minute; let me make my

offer, and then you can turn it down or not.

The COURT.—In other words, as I understand

it, Mr. Witness, you were instructed to make new
forms for this Wesley Company, which was simply

a matter of altering the heading?

A. The copies were Cromwell Simon copies, with

the address and the name changed.

Q. That is all. A. Yes.

Mr. HARRIS.—In reference to that one form

that Mr. Sweeney said he wanted a comparison of,
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I do this just to save time, my client is willing to

stipulate that he used that particular form of con-

tract, except that he changed the amount of inter-

est in it, and I believe the first time Mr. Goodman

printed it he printed it exactly the same.

Mr. SWEENEY.—I do not see how that helps

with reference to this particular offer.

Mr. HARRIS.—You are speaking as to that par-

ticular form of contract there that you picked out.

Mr. SWEENEY.—And I have added two since

that.

Mr. HARRIS.—We will stipulate to using these

two.

Mr. SWEENEY.—I would ask that these be

marked in evidence.

The COURT.—Do the other counsel stipulate the

same thing?

Mr. McDonald.—Yes.
Mr. McMillan.—We will also so stipulate.

The COURT.—They will be received in evidence

on the basis of the stipulation of all counsel.

(The documents were marked U. S. Exhibit 106.)

[608]

Mr. SWEENEY.—That is all.

Cross-examination.

(By Mr. McDONALD.)
I printed the original contracts of Cromwell

Simon & Company. Mr. Kassmir and Mr. Simon

furnished the original form. I think it was the

same form as J. H. Corbin & Company used. I
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practically copied the J. H. Corbin form word for

word. There were a few little changes, but sub-

stantially just the same.

(By Mr. HARRIS.)
I never asked Mr. Randolph if he would give the

printing to me. I did not do that.

Redirect Examination.

(Questions by Mr. SWEENEY.)
I have all the dates in my ledger when the piint-

ing was given to me. The date of the Wesley Com-

pany,—I have not the date that the order was given

me, but the date it was billed was September 21,

1925. That was probably either three to four days

after the order was given, I am pretty sure.

(Thereupon Mr. Sweeney read in evidence the

contract entered into by Miss McClintock, a pur-

chase agreement. Government's Exhibit No. 9.)

(R. 538-542.)

TESTIMONY OP EDWARD McCLINTOCK,
FOR THE UNITED STATES.

EDWARD McCLINTOCK, a witness on behalf

of the United States, being first duly sworn, testi-

fied as follows:

(Questions by Mr. SWEENEY.)
I reside at 3360 Scott Street. I resided in 1925

at 3151 California Street. I know the defendants

Kassmir, Randolph, Goodwin and Robinson. In

the early part of 1925, I was employed by Crom-

well Simon & Co. as a salesman, beginning, learning
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the [609] business. I was subsequently em-

ployed by them in Reno, Nevada, representing

Cromwell Simon & Company. The office was in the

Clay Peters Building; the number of the room

was 413, I believe. I was employed in Reno, in

August, 1925. My employment up there ceased in

October. After my employment by Cromwell Simon

& Co. at Reno, Ifevada, I was employed in Los An-

geles with the firm of Charles Wesley Company.

Mr. Harry Kassmir hired me to work for the

Charles Wesley Company. During my service in

Los Angeles, while I was working for the Charles

Wesley Company, Mr. Kassmir was there. He was

in the Edwards Wilde Building at that time.

Charles Wesley Company was in the same building.

I worked for the Charles Wesley Company from

the middle of October to the middle of December,

1925. All of this took place in the year 1925.

Cross-examination.

(Q^iestlons by Mr. HARRIS.)
I say that my capacity was that of a salesman

for Cromwell Simon & Company. I worked for

them here in San Francisco from the middle of

March, 1925, until around the 22d of August, 1925.

I did not go in and look over the books to see if

commitments were being carried out by that house.

As to whether I went down to investigate that bank

account to see whether they had money in the bank,

I knew they had an account. I did not do that.

I did not go to the Corporation Commission to as-
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certain their standing with the Corporation Com-

mission. In other words, the appearances were

when I went there that it was a substantial broker-

age house, running along in the ordinary fashion,

and I assumed that they were all right, and the same

thing when I was in Reno, and the same thing w^hen

I was in Los Angeles. The arrangement for me
to go to Los Angeles was made between myself and

Mr. Kassmir here in San Francisco. [610]

EXCEPTION No. 117.

Q. Mr. Kassmir told you that he would arrange

to get you a job down in Los Angeles?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and assuming something

not in evidence.

Mr. HARRIS.—I can assume, upon cross-exami-

nation, anything for the purpose of the cross-exami-

nation. I do not have to stick to the evidence ; and,

as counsel has made that objection so many times

—

The COURT.—I will sustain the objection.

Mr. HARRIS.—Exception to the Court's ruling.

I did not go to Mr. Kassmir or talk to Mr. Kass-

mir and suggest that he get me a job in Los An-

geles. As to whether there was a conversation held

between myself and Mr. Kassmir and my mother, in

which the matter of my employment in Los Angeles

was discussed, I will say it was not between myself

and Mr. Kassmir. I could not say it was between

him and my mother. I recall when I was dovm in

Los Angeles that I had a conversation with Ran-
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dolph in his private office, between us, pertaining

to the business I was writing and generally as to

my work down there.

Q. Do you recall in that conversation him stat-

ing to you generally in effect, if you thought be-

cause you knew Mr. Kassmir that you could stay

on there without writing business like the other

fellows that you were mistaken—generally to that

effect?

A. Well, Mr. Randolph told me in his office that

—^bringing in Mr. McCaffrey into the case—Mr.

McCaffrey and I had been doing very little busi-

ness, and we were getting a drawing account, and

had gotten more on the account than the business

brought in, and Mr. McCaffrey was to be let go, but

that he was going to discuss the business with the

both of us, but that I could stay on for a [611]

while.

Q. Didn't he tell you at that time, too, that while

you could stay on for a while, you had you get on

and write your business, the mere fact that you

were a friend of Harry Kassmir was not going to

keep you, generally to that effect?

A. I don't remember him bringing the acquaint-

ance between Harry Kassmir and myself into it,

other than just a purely business relation, that the

business I was bringing in was small to the amount

that I was drawing on the drawing account.

He did not make such a statement to me.

Q. At this conversation, JMr. McClintock, when

you said that Mr. McCaffrey was allowed to go, and
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you were to be kept on, is it not a fact that Mr.

Eandolph said to you, in effect, that while he ap-

preciated your position and the circumstances under

which you came into the employ, that, nevertheless,

if you were going to stay on there that you would

have to be a producer? A. That is right.

Q. And then, with that understanding, Mr. Mc-

Caffrey was allowed to go, and you were allowed to

stay? A. Yes.

Q. And Mr. McCaffrey and you were both em-

ployed at the same time, weren't you? A. Yes.

Q. Both went to work about the same time?

A. Yes.

Mr. HARRIS.—I think that is all.

Mr. McGEE.—Q. Mr. McClintock, during the

time you were employed by Charles Wesley Com-

pany at Los Angeles, was Goodwin employed by

Charles Wesley Company?

A. I never saw him there.

Q. You never saw him there. That is all.

Mr. McMillan.—No questions for Robinson.

Cross-examination.

(Questions by Mr. McDONALD.)
I was first employed by Cromwell Simon Com-

paany in San Francisco. I did not know Crom-

well Simon until afterwards, after [612] my
employment, I saw him at the office quite fre-

quently. He was there practically every day. He
was sort of in charge of the office together with

Harry Kassmir. Mr. Kassmir had more to do
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with the sales organization and Mr. Simon with the

direction of the affairs inside the office. That is

the way they divided their work. I remember an

occasion of Mr. Cromwell Simon being at my resi-

dence. I do not remember him stating that he was

quite a wealthy man, and that he had made quite

a good deal of money in cast iron pipe in the East.

I do remember him being at my residence, however.

Redirect Examination.

(Questions by Mr. SWEENEY.)
Orton Goodwin was the sales manager of Crom-

well Simon during my employment there and then

Mr. Randolph. I left Reno on the 11th of October,

1925. Mr. McCaffrey was my co-worker in Reno

at that time. That was the same Mr. McCaffrey

that afterwards went to work with the Charles

Wesley Company. I did not sell much stock for

Cromwell Simon Company. As to what my par-

ticular duty was, well, I had a machine, and some

of the other salesmen did not, and I paired up with

them and went around; I took them around with

me in my machine. I am 23 years old.

Mr. SWEENEY.—That is all.

Mr. HARRIS.—No questions.

(Record 543-549.)
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TESTIMONY OF W. C. OWEN, FOR THE
UNITED STATES.

W. C. OWEN, a witness called for the United

States, being first duly sworn, testified as follows:

My occupation during the early part of 1925 was

a salesman for the Cromwell Simon Company, and

during that period of time, Mr. Groodwin was the

sales manager there. Mr. Randolph [613] fol-

lowed Mr. Goodwin as sales manager. I did not

fill out an application to act as an agent for the

Charles Wesley Company. I signed one. I do

not know who filled that out of my own know^ledge.

I talked to Mr. Robinson about going to work with

the Charles Wesley Company. I did go to work

for the Charles Wesley Company. I functioned

particularly in the Hobart Building.

Mr. SWEENEY.—That is all.

Mr. HARRIS.—No questions.

Mr. McJMILLAN.—No questions.

Cross-examination.

(Questions by Mr. McGEE.)
While I was employed by Cromwell Simon &

Company, Mr. Goodwin looked up statistics more

than anything else. He had no control over my
actions.

Mr. HARRIS.—I have changed my mind. I

want to ask a few questions.

While I was employed there, Mr. Randolph was

employed also. When I first came there, he was
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a salesman. I could not tell you that he was like

myself. I suppose he was. I did not see him exert

any more authority than I did when I was first

there. When I went there, I did not go down to

the bank to examine their bank account to see if

they had money. I did not request to be shown

the stock in the vault to see whether they had stock

and bonds. I did not follow Mr. Cromwell Simon

or Mr. Kassmir or both of them to the stock market

in the morning to see whether they made purchases

of stock. I did not go to the Corporation Depart-

ment to ascertain the standing of the concern.

Nothing happened around there that excited my
suspicion as to anything going on that was wrong.

When Mr. Randolph became office manager, I did

not observe him perform any different duties than

Mr. Goodwin had performed, and the testimony

I gave [614] as applying to the duties of Mr.

Groodwin, would also apply to Mr. Randolph.

(Questions by Mr. McDONALD.)

Before I went to work for Cromwell Simon &
Company I made an application to be employed by

J. H. Corbin Company in the capacity of salesman.

At that time I met Mr. Cromwell Simon. As to

whether it was largely from Mr. Cromwell Simon's

representations that I went to work with the Crom-

well Simon Company. It was both Mr. Cromwell

Simon and Mr. Kassmir. Mr. Simon never told

me about his wealth. I do not ever remember of

him stating that he made quite a clean-up in cast-

iron pipe. I remained with Cromwell Simon &
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Company until they closed. I could not tell you

the time Mr. Simon left. I remember him leaving.

Mr. McDonald.—That is all.

Mr. SWEENEY.—That is all from this witness.

(Record 549-553.)

TESTIMONY OE WILLIAM E. MADEIRA,
FOR THE UNITED STATES.

WILLIAM E. MADEIRA, a witness called for

the United States, being first duly sworn, testified

as follows

:

My occupation is Postoffice Inspector. I have

been a postoffice inspector 23 years ago on the 5th

of April, last April. I am particularly located

in San Francisco.

EXCEPTION No. 118.

Q. Did you conduct an investigation of these

defendants, Mr. Madeira?

Mr. McGEE.—That is obejcted to as immaterial,

irrelevant and incompetent, and hearsay.

Mr. HARRIS.—The same objection.

The COURT.—The objection is overruled.

Mr. McGEE.—Exception.

Mr. HARRIS.—Exception. [615]

A. I conducted an investigation into Cromwell

Simon & Co., in which these particular defendants

were interested, and connected with.

Mr. HARRIS.—Just a moment; I ask that the

answer ^Hhese defendants were interested" be

stricken out as calling for a conclusion of the wit-

ness.
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Mr. SWEENEY.—It may go out.

The COURT.—It will go out.

A. Or connected with.

The investigation was started by me in May, 1927,

or April, 1927. That was the first time it came to

my attention. I know the defendant Mr. Randolph.

I met him for the first time on October 4, 1927 in

Los Angeles, California. I had a conversation with

Mr. Randolph relative to Cromwell Simon & Com-

pany of San Francisco, in the inner office of room

720^21 in the Board of Trade Building, 111 West

Seventh Street, Los Angeles. I went into the inner

office. Mr. Randolph and myself were present at

that time.

Mr. SWEENEY.—Q. What was the conversa-

tion you had?

Mr. McGEE.—I renew my objection on behalf of

the defendant Goodwin.

Mr. Mr. McDONALD.—^We join in the objection.

Mr. McMillan.—Might we have your Honor's

order limiting this to the defendant Randolph?

The COURT.—On its conclusion I am going to

make that order. As I understand it, it is only

being offered as against the defendant Riandolph.

Any objections would simply be perfunctory, be-

cause it is not put in as against any of the others.

The Court will instruct the jury to that effect as

soon as the evidence has been completed.

Mr. SWEENEY.—Q. Will you state the conver-

sation you had [616] on that occasion, Mr. Ma-

deira ?
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A. Mv conversation was short, because it was

around five o'clock, and apparently Mr. Randolph's

leaving- time. I informed Mr. Randolph confiden-

tially, not wishing his office force to know the char-

acter of my visit, that charges had been preferred

against him, and Mr. Cromwell Simon and Mr.

Harry Kassmir, of using the mails in the further-

ance of a scheme to defraud in the conduct of Crom-

well Simon & Co., at San Francisco, California,

during the year, 1925, and at such time it had con-

tinued on by use of the mails. Mr. Randolph said,

^'My God, you are bringing me to that." ^^Well,"

I said, *^Mr. Randolph, these are simply charges,

it is our duty to investigate, the charge does not

necessarily mean that it is true ; but I wish to cover

certain features with you in connection with this

matter." He asked me who filed the charges, and I

said they originally came from Mr. P. A. Nagan,

that the papers had gone on to Washington, and had

reached me in due course to be investigated. I

asked Mr. Randolph regarding his connection with

Cromwell Simon & Co., and when he had gone to

work for them. He said at that time about April,

1925. I asked him his position, and he said that

he had been engaged as a salesman only. We com-

mented generally, I asked him about the other

salesmen, the number of the men and their names;

he could not give all of them ; he named a few. He
mentioned Mr. Pigott, young McClintock, a man
by the name of Paddock, Mr. Owen, Mr. McMahon,
Mr. McCaffrey, and Orton E. Goodwin. He told
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me that Orton Goodwin was in charge of the men.

I saw I would not have time to finish, and gave

him a small list of questions, requesting him to

write me later regarding the same. I asked him

at that time if he had any business in the company,

that is, any financial interest, and he said no. I

asked him what position he had after Mr. Goodwin

had severed [617] his connection with Cromwell

Simon & Co., and he said he succeeded him as the

sales manager. I asked him how long the com-

pany functioned, and he thought about the middle

of September, 1925. I told him I was not investi-

gating the Charles Wesley Company, but I wished

to know if Mr. Kassmir or if Mr. Robinson had any

financial interest in it, and he said no. I then asked

him what he knew about the Reno Bank. He said,

^'I did not have anything to do with that company."

The conversation was limited approximately to

what I have said, and he promised to write me,

which he did. I received a letter from him, rather

a lengthy letter, a few days later at San Francisco,

which was unsigned. I photostated the letter and

returned it to him for signature. We had a little

correspondence during the month of October, at

which time I intimated I would again visit Los

Angeles, and he told me in his letter that he would

defer replying to my last letter, that is in full, until

such time as I could see him personally.

The letter you show me I can identify. This is

the letter that I photostated. It did not have the

signature on it at the time. I received it in my
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office in this building, in the regular course of the

United States mails. That is the envelope the let-

ter came in. I returned the letter for signature,

and it came back signed with a short letter attached.

(The letter was thereupon introduced in evidence

without objection except on the part of the defend-

ant Goodwin. It was read to the jury, and marked

U. S. Exhibit 107.)

I can identify this letter you show me. It was

a carbon copy. The original was deposited in the

mails through the chute here in the building, the

mail chute. The original was addressed to Mr.

J. W. Eandolph at his office in Los Angeles, [618]

in the Board of Trade Building.

(The letter was here offered in evidence and ob-

jection thereto was sustained. Thereupon the letter

was marked U. S. Exhibit 49 for Identification.)

I can identify the letter shown to me. I received

it through the United States mail in my office in

this building, on this floor.

(The signature to the letter was thereupon admit-

ted by Mr. Harris and the letter was thereupon in-

troduced in evidence, and marked U. S. Exhibit 108,

and read to the jury.)

Mr. SWEENEY.—Probably the same objection

will be made to this one that was made to the former

one, so I will just ask that this letter be marked
for identification.

I can identify the letter you show me. I person-

ally mailed the original of that letter. It is my
custom to personally mail my own official mail in
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the chute right here at the elevator; I do not leave

it for a clerk. I mailed that letter myself. I got

an answer to that letter. I mailed that letter to Mr.

J. W. Randolph, at his office in Los Angeles, 111

West Seventh Street, the Board of Trade Building.

The date of this letter was in the month of October,

about the 25th, I think.

(The letter was thereupon offered in evidence and

objection thereto was made by counsel for defendant

Randolph and sustained. The letter was there-

upon marked U. S. Exhibit 50 for Identification.

Thereupon the letter was shown to the witness, the

signature being admitted.)

I can identify that letter. I received it through

the United States mail. It came in the envelope

that is attached.

(The letter was thereupon introduced in evidence

as U. S. Exhibit 109. The letter was on the letter-

head of the Charles Wesley Company. It was

thereupon read to the jury.) [619]

Subsequent to the receipt of that letter I again

called on Mr. Randolph. I called on him about

three o'clock in the afternoon of December 27, 1927,

at the same office in Los Angeles. We had the same

conversation in the same inner office. Just Mr.

Randolph and myself were present.

Q. What was the conversation, Mr. Madeira?

A. The conversation began—it related, of course,

to the different points that I brought out in my
letter to him of October 25, and which he had not

at that time replied in detail to.
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Qi. Was there a copy of the letter there at that

time while you were talking to him ?

A. I had a copy and I said to Mr. Randolph,

*'At my previous conversation with you you told

me that Mr. Robinson was your attorney," and I

asked why it was necessary for him to employ an

attorney at San Francisco when he was in Los

Angeles, and he said, ''Well, he was familiar with

the work up there, and I know him well, so I had

him attend to the filing of the papers of the Charles

Wesley Company." At this interview I said,

''Why didn't you tell me at that time that Mr. Rob-

inson is now located in Los Angeles?" "Oh, well,

you didn't ask me." I said, "Mr. Randolph, you

do not get anyw^here by being evasive that way; if

there is nothing wrong, why cover up? Why didn't

you tell me, before, Mr. Robinson is here. I want

to see Mr. Robinson."

Q. This was a conversation you had ?

A. Yes. I said, "Is Mr. Robinson here now?"
And he said, "No, he is at San Francisco."

"When will he be back?" "I think possibly to-

morrow." I said, "Mr. Randolph, since I saw you

I have examined the records of the State Corpora-

tion Commissioner's Department, relating not only

to the Cromwell Simon Company files, but the

Charles Wesley Company, and I found there in the

notes of a hearing that you had that you were ques-

tioned before the Corporation [620] Commis-
sioner in regard to the conduct of the Wesley Com-
pany, and it was brought out that you paid, or
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claimed to have paid $15,900 of the amount due to

clients of Cromwell Simon & Co., and that state-

ment apparently went by with the Corporation

Commissioner. Mr. Randolph, that shows that you

paid that money between around the 1st of October

and the end of December, 1925. How much money

did you have when you started in with this com-

pany down here?" ^^Well," he said, ^^we had suffi-

cient capital." I said, '^Well, how much?" He
said, ^^Around $5,000." I said ^^Did you start with

enough money to start out a concern of this char-

acter and buy stock and meet payments for the

public?" ^'Well," he said, 'Sve have gol by with

it all right." '^Now, Mr. Randolph, why was it

necessary, if the Cromwell Simon Co. is not con-

nected with the Charles Wesley Company, why is

it necessary or why was it necessary for you to as-

sume any obligations, financial obligations of the

old company which is now defunct, apparently?"

^^Well," he said, he was somewhat frustrated,

flushed up, and said, ^'I felt obligated, these people

were my clients, I brought in the bulk of the clients

to the Cromwell Simon Company." And I said,

*^0h, you did?" And he said, ^'Well, yes, I did, and,

of course, I felt morally obligated to kind of help

them out, and another thing I thought it would be

a good idea to build up a clientele for the Wesley

Company." I said, ^'Mr. Robinson"—or ^^Mr.

Randolph," pardon me

—

^^It is most unusual for a

new company starting in on a shoestring and in

three months, getting established in another city.
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to pay for the obligations of an old company, if

you did not have some financial connection with it.

That don't stand with me, at all. Now, I want

from you, Mr. Robinson"—Mr. Randolph, I mean

—

*^I want a list of the names of the parties and the

amounts, and the dates that you paid this money."

Well, he got very much [621] perturbed over it.

He said, ^*I will tell you, I have not got these rec-

ords, I destroyed some of them." I said, ^'Now,

just a minute, don't you keep books here of the

Charles Wesley Company—^wouldn't your books

show any such outlay of money? You had those

books, I presume, before the hearing." ^'Well,"

he said, ^*I will tell you, I did that through Mr. Rob-

inson." I said, '^Why through Mr. Robinson?"

^'Because I did not trust Kassmir." He said,

*^You can't trust Kassmir, he didn't deal fair with

me. I have no use for Kassmir." And I said, "Is

that so?" I said, ''Do you think you can give me
these records?" And he said, ''I will try, I may
have some of them home, I will have to confer

wdth Mr. Robinson about it. I will let you know.

Where are you stopping?" I said, ''At the Alexan-

dria Hotel." He said, 'You call me up to-morrow

and I will see if Mr. Robinson is back, and I will

see if I can give you these, I have not anything to

cover up." I said, "That is fine, that is all I want.

I want to know." I said, "I find here, Mr. Rob-

inson," or rather Mr. Randolph—"I find that ac-

cording to these records Judge Deasy practically

gave his decision on the 8th of September, 1925, but
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it did not go into the record until the 14th, and

that on the very day, the 8th, you filed your ap-

plication for the Charles Wesley Company through

Mr. Riobinson, and it has Mr. Robinson's writing,

filing it for you, signing your name. Now, you got

that on the 14th, the very day that Cromwell Simon

& Co. were ordered out of business, and on the 16th

of September you wrote to W. F. Alley accepting

orders from him for the Cromwell Simon Company

when you were practically out of business. What

did you do that for?" '^Well," he said, '^I was

sales manager." I said, ''Sure, and you knew that

Cromwell Simon & Co. were going out, not possibly

on the first letter, but you did on the second letter.
'

'

''Well." he said, "I don't know, I was just winding

up." [622] I said, "Why did you take the Allen

account over the Wesley Company, what authority

had you to do that?" He said Mr. Kassmir wanted

him to help out the business, he said, "He asked

me if I would not try to help out on these clients

that had not been taken care of," and I said, "All

right, I will do that." I then asked him about

his relations with Mr. Pigott. I brought out a

number of points iii my letter. I said, "There is

Mr. Pigott that you employed here at San Fran-

cisco," and he said "Yes." "He got that Allen

account for you, didn't he?" I said. And he said

"Yes." 'Did he get any other accounts?" "Yes,

he got quite a few for us." I said, "Mr. Ran-

dolph, was the business so lucrative that you were

able not only to make something for yourself, but
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still to pay off that $15,900 of Cromwell Simon &

Co.?" and he said, ''Yes,'' I said to Mr. Ran-

dolph, ''I am very much interested to know, because

there are a lot of people that I found out have not

been settled with. What about Miss Oliver and

Mrs. Ogier, and Mrs. McClintock, people that lost

a great deal of money; why is it you didn't settle

with them and some of these others?" Well, he

could not give me a straight answer on it, he didn't

know, he would have to see Mr. Robinson.

Mr. HARRIS.—I move that that go out, the lat-

ter portion.

Mr. SWEENEY.—Yes, it may go out.

The COURT.—It will go out.

Mr. SWEENEY.—Just say what he said.

A. He said he could not tell me offhand with-

out an examination of the records which supposedly

were in, which he said were in Mr. Robinson's

hands, and that Mr. Robinson had the books of the

Cromwell Simon Company. That was, offhand,

about the extent of our conversation at that time.

Subsequent to that, the following day, I talked

with Mr. Randolph on the telephone. He told me
that Mr. Robinson [623] was back in Los An-
geles, and he had placed this matter before him,

and Mr. Robinson requested that I call on him for

this data that I had previously asked Mr. Randolph
to furnish. I called on Mr. Robinson in response

to that telephone call from Mr. Randolph that very

afternoon, December 28, at his office in the Com-
mercial Exchange Building, Room 410-416 West
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Eighth Street, Los Angeles, California. That was

in 1925, pardon me, 1927, last year. I was with

Mr. Robinson for two hours, from about four to six

o'clock. Just Mr. Robinson and myself were pres-

ent at that conversation.

(Thereupon, after discussion between Court and

counsel, at the suggestion of the Court, the witness

was cross-examined by Mr. HARRIS, as follows:)

Mr. HARRIS.—Q. Didn't Mr. Randolph say to

you, ^^Now, Mr. Madeira, you are a Government in-

spector, so-called"

—

A. I am.

Q. I do not mean any reflection on your character,

I know you are a good Government inspector.

A. Don't say ^'good."

The COURT.—Let us proceed.

Mr. HARRIS.—Didn't Mr. Randolph say you

were a Government inspector, so-called, but in ef-

fect you were a detective gathering information?

A. No, that is not my title.

Q. You were gathering information at that time

for the express purpose of using it in the event you

felt you could get an indictment against Mr. Ran-

dolph—for the express purpose of using it on the

stand? A. No

—

Mr. SWEENEY.—That is objected to—
A. (Continuing.) The investigation had not

reached that point at all. It was preliminary.

I did not hold out to Mr. Randolph that anything

that he said against him at that time would not be

used against him. I did not say to him that any-
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thing he said might be used against [624] him.

He was accused by these other parties, and I told

him what he was accused of.

(The Court here admonished the witness to an-

swer the question, and the witness answered. No,

I did not.)

At the end of the conversation, when I was cross-

questioning him about the records, etc., he did not

finally say to me, ^^Mr. Madeira,—now listen, Mr.

Madeira, you are here on behalf of the Government,

and it looks as if you are trying to implicate me in

this proposition, and I am not going to talk to any

detective on it," because I would have resented him

calling me a detective. I represent the Postmaster-

General, one of the accredited officers, I do not claim

to be a detective. I am a Postoffice Inspector.

The COURT.—Let us not go into that. I think

the answer ^'No'^ is a categorical answer, and the

rest of it is simply a volunteer statement. You will

just confine yourself to answering the question.

A. He did not call me a detective.

Mr. HARRIS.—Eliminating that, was the bal-

ance of my question a fair statement of what he

said to you?

A. Please read the first part of the question.

The COURT.—Read it.

(Last question repeated by the reporter.)

Mr. HARRIS.—Leaving out the question of de-

tective, did he use the other language ? A. No.

Thereupon the Court adjourned until Tuesday,

June 12, 1928, at 10 :30 A. M.
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On Tuesday, June 12, 1928, at 10:30 A. M., the

trial of said cause was resumed and thereupon the

following proceedings were had:

WILLIAM E. MADEIRA (recalled). [625]

Mr. HARRIS.—The defendant Randolph has no

further cross-examination of Mr. Madeira. I do

have a motion to make, if your Honor please.

Mr. SWEENEY.—Q. Mr. Madeira, on last Sat-

urday you stated that you had an interview with

Mr. Robinson.

A. I did.

Q. Do you recall approximately the date of that

interview ?

A. Yes, the afternoon of December 28, 1927.

Q. Where did the interview take place?

A. In the Commercial Exchange Building.

Mr. HARRIS.—I thought counsel was going into

redirect examination in regard to the interview

with Mr. Randolph. If your Honor will recall, you

segregated that with the idea of instructing the

jury at the end of each branch of this testimony,

and you permitted me to cross-examine so that

your Honor could do that. I assume that Mr.

Sweeney was going on with redirect examination,

but apparently he is going into an interview with

Mr. Robinson, and I presume this would be the

proper time to make the motion I have in mind, and

also for whatever instruction your Honor desires to

give.
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The COURT.—This is all of what is directed to-

ward the defendant Randolph?

Mr. SWEE.NEY.—Yes. As I stated last Sat-

urday, it completes the interview that Mr. Madeira

had with Mr. Randolph down in Los Angeles, and

I think practically completes all of his interview

with Mr. Randolph.

The COURT.—You may cross-examine on this

branch then, if you desire.

Mr. HARRIS.—I have cross-examined Mr. Ma-

deira, and I announced that I was through with

my cross-examination. I suppose the other counsel

have no interest in it? [626]

Mr. McGEE.—We have no cross-examination.

Mr. McDonald.—We join in that statement.

Mr. McMillan.—We, also.

The COURT.—Proceed.
Mr. HARRIS.—Before your Honor instructs the

jury on that may I be heard on that for a moment?

The COURT.—Proceed.
Mr. HARRIS.—Now, if your Honor please, I

have prepared a memorandum upon this point

which I want to hand to your Honor in due course.

(After argument.)

The COURT.—Gentlemen of the Jury, this evi-

dence that has been received, has been received, as

you probably have noticed by the Court's remarks,

solely against one defendant, and is not to be con-

sidered in connection with any of the other defend-

ants; it only is against the defendant J. W. Ran-

dolph, and is not to be considered in any way as

bearing upon any of the issues affecting the other

defendants on trial. You may proceed.
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I stated that I had a conversation with Mr. Rob-

inson in Los Angeles in the Commercial Exchange

Building on the afternoon of December 28, 1927.

The only persons present were Mr. Robinson and

myself.

Mr. SWEENEY.—Your Honor, the Govern-

ment will stipulate that this particular conversa-

tion will bind only Mr. Robinson, and not the other

defendants.

Mr. McGEE.—With that stipulation we will not

object to the testimony, anticipating your Honor

will instruct the jury at the end of this testimony

the same as you did as to the defendant Randolph.

The COURT.—Under the statement of the Dis-

trict Attorney, [627] the last instruction will be

given, that whatever bearing the evidence which

is being given may have in the case at all, it will

only bear upon the defendant Robinson.

Mr. SWEENEY.—Q. Will you tell what that

conversation was?

A. I had met Mr. Robinson before, when he was

with the Corporation Commissioner, so w^e had a

little general conversation, and then finally led up

to the object of my visit. I informed Mr. Robin-

son that Mr. Randolph had referred me to him in

connection with my request for certain data re-

garding Cromwell Simon & Co., as well as the

Charles Wesley Company, which seemed to be in-

ter-related. He said that Mr. Randolph had told

him that, and he said that it is not ethical to give

you that information. I said, ^^Mr. Robinson, your
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client, as you call him, is quite willing that you do

so, to clear him of the charges made that he used

the mails in furtherance of a scheme to defraud

in the operation of the Cromwell Simon Company,"

and he said, ^^Well, it might affect Kassmir." I

said, ^^V7ell, how is that going to affect Kassmir?

I know Kassmir has got his troubles at Seattle.

How does that affect Mr. Randolph?'' He said,

^^Well, it might involve me." I said, '^Exactly,

that is what I think.
'

' He said, these are his words,

^'Will you promise to lay off Mr. Randolph if I

give you that information?" And I said, ''No,

Mr. Robinson, I cannot do that, I am investigating

this matter, and it would be finally up to the United

States Attorney's office as to whether we should take

any action against Mr. Randolph." I asked him

—

it is quite difficult to give a lengthy interview with-

out being questioned.

Q. What was the subject you had under dis-

cussion at that time?

A. We were discussing—oh, yes, I asked him the

same thing, I said, ''Mr. Robinson, I want from

you, the same as I asked Mr. Randolph, the names,

the addresses, and amounts paid, and [628] the

dates of the same of the $15,900, plus, that was sup-

posed to have been, they were said to have been, paid

by Charles Wesley & Co. or Mr. Randolph to

former clients of Cromwell Simon & Co., "as Mr.

Robinson had, I stated, the files showed that you

appeared as counsel for Mr. Randolph before the

Corporation Commissioner. As I said before, he
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said he could not give me that information, it was

not ethical, and I asked him if he had the books

of Cromwell Simon & Co., and he said no. I asked

him if he knew where they were, and he said no,

Mr. Kassmir might have them.

It is hard for me to remember, outside of that,

if anything else transpired at that conversation. I

might say, at that time he said, ^^It is too bad that

Mrs. McClintock, and Mrs. Beans, and Miss Dur-

ham"—and those were new names to me,—^^had

lost their money, they were not treated right."

Yes, I had a subsequent conversation. It was in

this building, in the entrance of the witness-room

for the grand jury, the United States Grand Jury.

That was on the afternoon of February 21, 1928;

it was on the floor below on this end, it was some

time after two o'clock. As to the persons present,

you were, part of the time, but I talked with him

alone at first there. When I spoke with him alone

at first, I said, ^^I see you are going to appear be-

fore the grand jury this afternoon. And he said,

^^Yes."

Q. Pardon me. How did he get to the grand

jury, if you know?

A. I telephoned to him, I guess it was at your

request—I called him on the phone and said, ^*I

understand you wish to appear before the United

States Grand Jury this afternoon," and he said,

*^You bet, I do." ''WeU," I said, ^^we would like

to have you come up right away." And he came

up, and I met him incidentally in the hallway, and
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he said—I said, ^^How do you feel about it?" He
said, ''My attitude is the same as [629] when

you talked to me at Los Angeles." I said, ^^Well,

if you would not talk with me, Mr. Robinson, why
is there any necessity of your making a statement

before the grand jury?" Well, he looked down at

the floor and did not say anything further. We then

got into a general discussion of the case, and I said,

^^ Since my interview with you I have located both

Mr. Parks and Mr. Simon, and Mr. Simon informs

me that he sold out to Mr. Kassmir, and that you

drew up the dissolution papers." He said, *^I

did." '^He further said that he was only paid

$1,000 by Mr. Kassmir," I said, '^and that you paid

him the money." He said, ''Yes." I said, Mr. Rob-

inson, why did you go around for Mr. Kassmir and

make statements to various clients and attorneys,

and others, that Mr. Simon has skipped out with

$40,000 or $50,000 of the company's money, when

you knew that he had sold you and you drew up the

dissolution papers?" He said, ''How did I know

this?" I said, "It is ridiculous," when a man sells

out, that he should then skip out with the money."

He said, "I did not see the books." I think he said

that Mr. Randolph was expected up before the

grand jury but did not come, so I said, "Mr. Rob-

inson, why did you put that company over at Reno

and use Mr. Simon's name on the certificates when

you knew that he had sold out?" He did not an-

swer me. He just looked down at the floor, and I

said, "Did Mr. Kassmir ever pay that $50,000 for
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the stock, and, if so, what did he do with the

money, and where are the books?" He did not an-

swer me that. He said, ^^Do you think they will

indict me?" And I said, ^^Well, I don't know, I

don't even know why you should come before this

grand jury unless you feel you are concerned."

I think that is the gist of the conversation at the

time, to the point I believe you heard it.

Mr. McMillan.—I ask that the last be stricken

out. [630]

Mr. SWEENEY.—The last may go out.

A. When he came out from the grand jury he

talked to me a little.

When he came out from the grand jury, he said,

*^Do you think they are going to indict me?" And
I said, ^^I don't know, Mr. Eobinson, you have

been in there an hour, and you ought to know what

the attitude of the grand jury is." He said, ^^If

they indict me, will they arrest me now?" ^^Well,"

I said, "they might, but you are an attorney, you

ought to know. He said, '^Well, how am I going

to find out whether I am indicted?" And I said,

^^We will go upstairs to the Court and see if the

grand jury returns any indictments, and you will

have the opportunity to examine them and find

out." We came up to the room, and he went up

and examined the indictments—the indictments

came out and he said, '^They indicted me." He
said, ^^What will they do?" I said, ^'It is the

21st of Februar}^^, you have a holiday to-morrow,

and my advice to you is to try and raise your bond
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as quick as possible, until the records come from

the Clerk's office to the United States Marshal.

You have got any way until day after to-morrow/'

and he immedately left the building.

Outside of meeting Mr. Eobinson at the door of

the courtroom, I have not had any conversation

with him on this case since that. Well, there was

a little conversation which I remember now that I

should bring out for Mr. Eobinson. That conver-

sation was to this extent, and took place down at

the grand jury. Mr. Robinson said, ^^I got out

of the Corporation Department in debt, and I was

rather enthusiastic, and I may have done indis-

creet things in connection with this matter."

Mr. SWEENEY.—That is all.

Cross-examination.

(By Mr. McMILLAN.)
I first met Mr. Robinson in the Corporation

Department [631] three or four years ago in con-

nection with my work. The position he was occu-

pying there at that time was a deputy to the Com-
missioner of Corporations. He may have been an

attorney, with them, but I met him in the office

there. I only know from the bringing out in the

testimony here, that he left the State Corporation

Department on June 4, 1925. I don't know that

as a fact. I just heard it in court. He stated that

when he left there he was poor or had little money,

and he might have done some indiscreet things in

this matter. He did not say he had done any crimi-
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nal things in this matter; he just said he had been

enthusiastic and might have been indiscreet. As
to whether he might have acted too zealously for

his clients, he spoke disparingly of Mr. Kassmir.

He told me at Los Angeles, he said that he was

lower than a snake, ^^I have no use for him, but if

he walked in this door right now I would help him,

because he has got a great personality. He did

not indicate in other words that Mr. Kassmir had

imposed upon him. What he said was he just dis-

cussed the fact that the Cromwell Simon Company
had not been conducted along proper lines. He ad-

mitted that people had lost money and said that

he had done what he could. He did not tell me
he first met these people when he started to act

as their attornev. In the files there is a letter to

him when he was in the Corporation Commission,

he had met them, he and another, I don't know

whether it was one of the men who was on the

stand. There is a joint letter to the two of them

in April, I believe, 1925, when this hearing was had

before the Corporation Commissioner at San Fran-

cisco. He did not tell me when he first acted as

their attorney. I only knew that he got the re-

straining order, as I understand, on the 22d day

of June, 1925—it was the 19th of June, 1925, that

the Corporation Commissioner revoked [632]

their permit, and three days later the restraining

order was obtained by Mr. Robinson, or Mr. Robin-

son's efforts, and he conducted the hearing before
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Judge Deasy for them; he may have had associate

counsel.

This conversation that I had in Los Angeles De-

cember 28th, 1927, lasted from four to six o'clock;

I was there two hours. I left Los Angeles at

eight o'clock that night. What I related about that

conversation took just a few moments. The con-

versation I had with him was about two hours. We
talked possibly for half an hour on other subjects,

just in a general way. I just gave you the main

points that affected this case, that seemed vital.

I gave you the main points. When I talked to

him about discussing this case, he told me frankly

that he did not care to discuss it because it might be

unethical, or he considered it unethical, and it might

incriminate him. Those were his words. As to

whether I stated in my direct examination, that he

said, ^' Well, it might involve me," he used the words,

^incriminate me,"—^4t might incriminate me."

He did not use the w^ord ^ involve." He used the

word ^incriminate." He did not say it would in-

criminate him, he said it might. As to the state-

ment that it might to the extent that if he revealed

that information, he would be subject to criticism

for having revealed information that came to him

as an attorney acting for these people, he did not

say all that. He did not have any discussion with

me on that subject. He told me that Mr. Ran-

dolph had given him permission that he might talk

about these matters, and Mr. Randolph said he had

referred me to him, that he had seen Mr. Robinson,
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who returned that morning from San Francisco

and said, ^^See Mr. Robinson.'' As to why I did

not take Mr. Randolph over to Mr. Robinson's office,

how could I? He was in one building on Seventh

Street, and several blocks from Mr. [633] Rob-

inson's office. Mr. Randolph, by telephone, re-

quested me to call upon Mr. Robinson. He did

not call up Mr. Robinson, in my presence, and tell

Mr. Robinson that it would be all right to talk

with me about this matter. I interviewed Mr. Ran-

dolph on the evening of December 27, at which time

he said, '^Mr. Robinson will be back to-morrow and

I will have a conference with him, and I will tele-

phone you at your hotel; in other words, you call

me up to know where you are," and so he did, so

he said, ^^Mr. Robinson is back, and you will find

him at his office, you can see him there, and I

have referred the matter to him." He said they

had had their conference over the matter. I saw

no necessity of taking Mr. Randolph over there.

Mr. McMillan.—Q. Let me have the exact

words by you and Mr. Robinson, when he said that

it would be unethical; what was the conversation

that preceded that statement that came from Mr.

Robinson ?

A. I told him that I had been in conference or

had an interview with Mr. Randolph, and he stated

that Mr. Robinson had the books and records, and

that he had worked through Mr. Robinson in any

of these settlements, because he did not trust Kass-

mir; that Mr. Robinson had the books, and that
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he could give me the data I wished in regard to

these people that he was supposed to, or whom he

said he had settled with.

That is not what I told Robinson; we were talk-

ing about Mr. Randolph.

Q. No, I am talking about the conversation that

you had with Mr. Robinson immediately preceding

his statement when he said it would be unethical.

A. I said, "WhyV
Before that I asked him to furnish me a record,

and that Mr. Randolph had referred me there, and

he said he could not do so, it would be unethical,

and I said, ^^Why?" He said [634] ^^It might

involve Kassmir,'^ and I said, ^^Well, the indict-

ment of Mr. Kassmir at Seattle is not connected

with this case, and he has his troubles.'' That was

all that was said in that regard. Then I made the

request for these names and the amounts, and he

said, ^^I will think about it," and then he said,

^^Will you lay off on Mr. Randolph"—oh, no, then

he said, ^^It might incriminate me," and I said,

^'That is exactly what I think."

Q. What incriminate him?

A. If he gave me these records, this information,

he said it might incriminate me, and I said, ^^That

is what I think." Then he said, ^^If you lay off on

Randolph"—no, he said, ''Will you lay off on Ran-

dolph if I give you this information?" He pre-

viously said he did not have the books, and yet he

said he would give it to me—and I said, "No, I

cannot do that, I have no authority." I did not
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subsequently when he met me and asked me the

question whether I thought he would be indicted,

I did not say I did not know. I told him this, that

'^You could have stopped the fraud," and he said,

*'How could If I said, '^Expose it"—those words

I had with him downstairs before the grand jury;

I said, **You could have stopped this fraud," and

he said, *^How could I?" And I said, **You could

have exposed it and gotten out." I did not say

that if he would expose it he would not be indicted.

He said, ^^How could I?" He told me, he said, the

trouble with Mr. Kassmir was he had to send so

much money to his father and mother.

Mr. McDonald.—I move that be stricken out

as volunteer.

The COURT.—It goes out.

The number of conversations I had with Mr. Rob-

inson was just the one at Los Angeles, and the

one here before the grand jury. I met him at the

door of the courtroom several times. The conver-

sation at Los Angeles took about two hours. I was

in his office about that time; it was around six

o'clock [635] I went away. The conversation

before the grand jury room took possibly half an

hour. The grand jury was in session until half

past four, from two o'clock.

Q. Did you have any other or further conversa-

tion with him?

A. After he came out of the grand jury.

Q. The conversation that you have related?

A. Yes.
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Q. That is all the conversation that you have had

with him?

A. I have had two or three little conversations

in the courtroom with him. I showed him, I think,

a check for $1,080, which came to me in the mail

one morning from Mr. Kans, at Carson City, who
testified here. That check was referred to me with

these papers, and I just showed them to Mr. Rob-

inson at the time, stating that ^^Here is another lit-

tle complaint that has come in against the com-

pany." That was all.

That conversation was out here in front of the

United States Marshal's office, on this floor, I think

it was—it might have been the morning of the ar-

raignment. I first went to work on this case ac-

tively, not until about the latter part of Septem-

ber, but I had it referred to me in April, 1927, and

was taken off and went east on other work.

Mr. McMillan.—That is all.

The COURT.—Gentlemen of the Jury, this evi-

dence has been offered by the United States solely

as evidence pertaining to the defendant Samuel H.

Robinson. It can only be considered in connection

with him, and in connection with none of the other

defendants who are on trial. I am referring to

this evidence which has been offered since the time

I last admonished you. Proceed.

Redirect Examination (Resumed).

(Questions by Mr. SWEENEY.)
I know the defendant Harry Kassmir. I saw

Mr. Kassmir [636] with reference to this mat-
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ter on January 10, 1928, in one of the local courts,

here. I did not have any conversation with him on

that occasion in the court. The first conversation

I had with Mr. Kassmir was the afternoon of Jan-

uary 10, 1928. It was in this building. There

were several deputy United States marshals

around. I spoke with him first in the United

States Marshal's office, there, just a little bit.

Q. What was the conversation had on that oc-

casion ?

Mr. McDonald.—objected to as immaterial,

irrelevant, and incompetent, and the proper foun-

dation has not been laid ; this is a conversation that

took place between an officer and a man in custody,

and it has not been shown that it was free and vol-

untary, or without promise of immunity or reward.

Mr. McGEE.—I make the objection, unless the

district attorney makes a stipulation in regard to

the conversation that he did as to the other defend-

ants.

Mr. SWEENEY.—That stipulation will be

made. The conversation will bind only Mr. Kass-

mir, and no one else.

Mr. HARRIS.—We object that no foundation

has been laid for the testimony of the witness un-

der the circumstances that he has related.

Mr. McMillan.—We join in that objection.

The COURT.—The objection is overruled.

Mr. McMillan.—Exception.

Mr HARRIS.—Exception.
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The COURT.—Was lie under arrest at that

time?

A. Yes, he was.

Q. Was the statement made freely and volun-

tarily? A. Yes. He had been brought

—

Q. (Interrupting.) Just answer the question

^^Yes'' or/' A. Yes.

Q. Without any promise of immunity or re-

ward?

A. Yes, with full knowledge that any statement

would be used against him. [637]

Q. How do you know that?

A. With full knowledge that any statement

could be used against him, because when I talk

with a defendant, I usually tell him that.

Q. It is not a question of what you usually do.

Did you in this case? A. Yes, I did.

The COURT.—Proceed.
Mr. SWEENEY.—Q. What was the conversa-

tion had at that time ?

A. I informed him that I was the one that had

sworn to the complaint by the Government to have

him taken over from the State on the charge here,

and that he was to be taken before the United-

States Commissioner, which I think was around

two o'clock. I did not talk with him much there,

as the hearing went over.

On that occasion I had just a short conversation

that applied to this case, the cause of the arrest.

I have not told the conversation that I had, all of

it. I then talked with him afterward in the Mar-
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shal's office, when we went upstairs from the Com-
missioner's office. When I say '^afterwards" I

mean, after the hearing before the Corporation

Commissioner—I mean before the United States

Commissioner. It was postponed to the next day.

Mr. Kassmir sat at the bars, there, of the little

jail, there and I talked with him through the bars.

This was the first day. It was in this building, at

the same place, the same afternoon. He was

brought up by the Marshal, and I spoke to him in

the Commissioner's office, and then right after-

wards, when he was brought upstairs. He did not

make any statement at that time. As to making a

promise, I told him—I will go down in the jail and

talk with you; there was no place to talk with him

there; so I said, '^I will come down to the jail and

have a talk with you"; I hated to cause a man's

arrest without first having an interview with him,

but I did in this instance. I had another inter-

view with him the next day, [638] at the county

jail. It was freely and voluntarily given, without

any promise of immunity or reward, and with full

knowledge it could be used against him. I told

him that.

Cross-examination.

(By Mr. McDONALD.)

Q. Did you on that occasion, Mr. Madeira, state

to Mr. Kassmir, ''Mr. Kassmir, of course you know

I would rather get five than get one"?

A. On which occasion?
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Q. On the occasion of your interview with him in

the County Jail.

A. I interviewed Mr. Kassmir about six or eight

times.

Q. On the occasion of your first interview in the

County Jail?

A. At the first interview with Mr. Kassmir he

said to me

—

Mr. McDonald.—objected to as not respon-

sive. Answer the question.

A. Mr. Kassmir said that

—

Mr. McDonald.—win your Honor have the

question read?

The COURT.—Read the question.

(Last question repeated by the reporter.)

A. Mr. Kassmir said that?

Q. That you said it, did you say that to Mr.

Kassmir, that you would rather get five than get

one? A. No.

Q. Did you on that occasion, or on another occa-

sion, when you interviewed Mr. Kassmir in the

County Jail, say to Mr. Kassmir that he knew a

great deal about this matter and could be of great

assistance to you?

The COURT.—This does not seem to go to the

point whether it was free and voluntary, and that

is the only purpose of the cross-examination at this

time.

Mr. McDonald.—That question was a prelimi-
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nary question. I will bring it out with the next

question.

The COURT.—Proceed, then, if the next ques-

tion is to follow.

A. Is this the cross-examination?

The COURT.—Read the question. [639]

(Last question repeated by the reporter.)

A. I have not made any statement

—

The COURT.—This is cross-examination, Mr.

Madeira, and you are only here to answer ques-

tions that the Court permits to be answered. You
are not participating in the procedure that the

Court follows.

A. No.

I absolutely did not on that occasion or on an-

other occasion, while interviewing Mr. Kassmir at

the County Jail, in the City and County of San

Francisco, say in substance and effect to Mr. Kass-

mir, '^You know the postoffice inspectors have a

great deal of influence around the Federal Court,

especially with the probation officer, and if you can

help us we can be of material assistance to you."

I am positive of that. As to whether there was

any conversation about the probation officer, Mr.

Kassmir made proposals to me if you want that

brought out, which I did not accept. As to whether

they were acceptable to me, I said I could not meet

his proposals. In other words, he made several

offers to me, and I did not accept them.
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Direct Examination.

(By Mr. SWEENEY.)
Q. Who was present on that first occasion that

you spoke to Mr. Kassmir down in the jail?

A. We went upstairs, then, the two of us, went

up in a room

—

Q. Can you fix the time?

A. It was just after that first day

—

Q. I mean the date.

A. It was January 12, 1928.

Q. What was the conversation had on that oc-

casion ?

A. I told Mr. Kassmir what he was charged with,

that is, he had been charged with using, that is, the

charges that came to me from Washington were

that he had been a party to a scheme to use the mails

to defraud in the conduct of Cromwell Simon Com-

pany. I told him that while I would have liked to

have interviewed him before his arrest, [640] it

was necessary he was down here in charge of the

local police, had come down from Seattle, and I

thought it was an opportune time to hold him un-

der bond. I told him that I would expedite the

matter and try and have it placed before the grand

jury as soon as possible, rather than to keep him

in jail, because he could not raise bonds. He said,

^^I ask you that you do not be in any hurry." He
said, ^' There are others involved here, so let the

case go over for a little while,'' and the postpone-

ment ran to the 31st of January. On that day

—
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Q. (Interrupting.) Was that all the conversa-

tion you had with him on that occasion '?

A. He said, *'I am being made the goat.'^ I told

him of my interviews with both Mr. Randolph and

Mr. Robinson, and their opinion of him, and what

they thought of him, and he said, ^^I am going to

talk, I am going to tell you some few things.''

The COURT.—Mr. Madeira, when you say you

told him, you mean you told him what you recited

on the stand to-day?

A. Yes, and other things that they told me at

their interview there, and how they regarded him

in the case, and he said, ^^I am being made the goat,

I am going to talk, I am going to tell a few things.
'

'

^^Well, then," I said, '^Whatever you tell me has

to be free and voluntary, without any promise of

immunity or reward, and with the full knowledge

that the same can be used against you." He said,

'^I am not afraid to talk," and he kept stating he

was going to make statements. I said, ^'Well, go

ahead, what are you going to state?" ^'Well," he

said, ^^I want to see what you are going to do with

me." ''Well," I said, ''how can I do anything for

you? What have you got to offer? You know

what your predicament is." Well, he said, "You

want to get one, I will fix it so that you will get

three." I said to Mr. Kassmir, "I don't think I

need your help, because I think there will be about

five, and you will be included." He said, [641]

"Well, can you get that indictment against me dis-

missed at Seattle?" And I said, "No, I have no
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jurisdiction over the Court, or even in that dis-

trict." He said, *^Well, will you stop action

against me here, one or the other?" And I said,

^^Mr. Kassmir, you are like the general of a losing

army, you are trying to dictate terms, I cannot do

it. You are very much involved, and I feel that

you are the ring-leader of the whole thing."

^^Well," he says, ^^ Simon skipped out,—the son-of-

a-bitch Simon skipped out with $50,000," and he

said, ^^That is why I am in trouble." I said, ''Mr.

Kassmir, you know and I know that Mr. Simon

never skipped out with fifty cents. Perhaps you

don't know that Mr. Simon is going to appear here.

I have a statement from him here, and I will show

it to you, that is a part of it, it is dated January

5, 1928, in which he says he sold out to you around

August 2, 1925, for |1,000, that Mr. Randolph, or

Mr. Robinson, rather, drew up the dissolution pa-

pers, and the money was paid by Mr. Robinson

in cash." He said ''It was not all cash." I said,

"Well, that is what he said to me." I said, "Here

is the signature, and there is the date, but I won't

show you where he is." He looked at it.

Q. You have reference, then to Mr. Simon's sig-

nature ?

A. Yes, he said, "That is his signature, all

right." I said, "Why did you and Robinson want

to go around and say that he skipped out with |50,-

000 when you laiew that he did not do so *? In the

first place, Mr. Kassmir, you only had $2,500 in the

bank, and you admittedly closed the account and
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transferred it to yourself as sole owner; naturally,

if Mr. Simon did run away he would still be a part-

ner, and you could not say ^I am the sole owner,'

yet that is what you had down on your bank ac-

count, and I have got the bank account subpoenaed,

and I have seen them.'' I said, ^^What about the

$50,000 that you are supposed to have put up in

[642] Reno for that stock, and where are the

books'?" He did not answer. He said, ^'Oh, Rob-

inson put that case through for us, that company

over for us." I said, ^'What is the object, it did

not function?" And he said, ^'We intended to use

it if the State Corporation Commissioner put us

out of business down here." I said, ^'Well, what

did you go down to Los Angeles for*?" He said,

^'That was a better field." I said, ^^Did you have

any interest in the Charles Wesley Company?"

And he said, ''Well, I am not going to talk on

that." I said, ''Why?" He said, "Well, I will

talk with you later, I will tell you everything, I

am going to tell you everything, I am not going to

be made the goat." I said, "All right, Mr. Kass-

mir, I will be glad to hear from you, but I am not

going to spend my time coming down here." I re-

ceived from him subsequently two requests to come

to the jail and see him.

Q. Did you see Mr. Kassmir on January 31,

1928? A. Yes, I did.

Q. Let me show you this, Mr. Madeira. Are you

familiar with that document? A. I am.
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Q. Did you have an interview with Mr. Kassmir

on or about January 31, 1928? A. I did.

Q. What was the conversation you had at that

time ?

A. It was in further connection with this case, in

which he had promised to talk, and I went down
there and he kept offering me, that is, asked me to

promise without telling me what he had to offer

—

he never did state what he had to offer.

Q. What was the conversation you had on that

occasion ?

A. It was a general rehash of what I have said,

and while I was there I had a telephone message to

the effect that he was to be brought, that they were

to take the matter up with the grand jury, and he

gave me this paper, which asked that the case be

delayed; he said he was waiting for certain papers,

or for certain [643] information from the east

to help his case, and I wrote that out on the type-

writer at the sheriff's desk, and then he took a pen

—I told him that it was the custom of the court

here to have cases taken up promptly, and that

Judge Kerrigan especially had stated to keep pris-

oners confined in jail when they could not give

bond was wrong, and we must take them before the

grand jury, and we did not want criticism upon

the United States Attorney's office, or our office, the

inspectors, and this is the little statement that he

signed.

(Thereupon Mr. Sweeney offered in evidence the

statement that Mr. Madeira had just testified to.
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Mr. Harris objected to it as immaterial, irrelevant

and incompetent. Mr. Sweeney said it would only

bind Mr. Kassmir. The Court overruled the ob-

jection, and the witness read what he had procured

from Mr. Kassmir as follows:)

'^San Francisco, California, January 31, 1928.

San Francisco County Jail.

This is to state that I am personally agreeable

that my case be delayed, and that the facts be pre-

sented to the United States Grand Jury at San

Francisco, California, on February 7, 1928, so that

there may be no criticism against the United States

Attorney's Office or the Post Office Inspector."

That is in typewriting. Written in ink by Mr.

Kassmir is this:

^^This statement is given for this: This state-

ment is given for this purpose only, and done so

voluntarily.

HARRY KASSMIR.
BERNARD REILLY,

Witness. '

'

(The document was marked U. S. Exhibit 51 for

Identification.)

I went over with Mr. Kassmir the various com-

plaints that we had, that is of the various clients.

Q. What was his answer?

A. Well, he at first stated

—

Q. (Interrupting.) Mr. Madeira, we are speak-

ing of January 31, 1928. [644] What other con-

versation did you have?

A. He said he had paid off a great many of the
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claims and made adjustments through. Mr. Robin-

son. I asked him where the books were, and he

said in Mr. Robinson's office.

I subsequently had another conversation on Feb-

ruary 14. I was requested by Mr. Kassmir to call

at the County Jail. I can identify that. This

was given to me by one of the deputy marshals, who

brought it up from the jail.

(The instrument referred to was conceded by

Mr. McDonald to be in Mr. Kassmir 's handwriting.

Reading the request he had, it was as follows:)

"Will you please 'phone Post Office Inspector

Madeira and tell him I want to talk to him when he

comes.

H. KASSMIR."
I did not answer that invitation to call at the

County Jail at that time. I was in Los Angeles,

and subsequently got another communication from

Mr. Kassmir. The communication I got on that oc-

casion was this letter.

(The signature was thereupon admitted by Mr.

McDonald to be in the handwriting of the defendant

Kassmir, and the letter was as follows:)

"February 8, 1928.

My dear Mr. Madeira : Left note out in the office of

the jail here telling you to call me. I don't know
whether you received the same or not. Will you

please call upon me at your earliest convenience?

Respectfully yours,

HARRY KASSMIR"
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That was received through the mail, in response

to that I called on Mr. Kassmir on February 14, or

upon my return from Los Angeles, and had a con-

versation with him on that occasion. I was alone

with him that day. But on one day he had one of

his attorneys with him. On the particular occasion

when I w^ent in response to the letter of Febru-

ary 8, 1928, we were alone. We went up to a little

room. The conversation then was, he made fur-

ther [645] offers, wanted me to have the indict-

ment dismissed at Seattle, and he said that he had

lots of things to offer, and I kept asking him,

^'What have you got to offer?" And he said, ''I

am going to talk," and yet he did not. On each

occasion he would go over that same thing again,

that kind of talk. He said, ^'I am going to give

you a big written statement; it will take me a day

to write it, all about this case," and then he didn't

do so. I did not have another conversation after

I received this letter of February 8, 1928. On the

14th, I did not return to the jail at all, again. I

think the conversation I had with him when an at-

torney was with him, was Mr. Tyler, or something

like that. I remember that conversation, it was in

the jail, in the same place. The conversation was,

he made the same statement before his attorney,

that he had agreed or decided to tell Mr. Madeira

all about the facts in the case. In other words,

outside of the first interview I had with Mr. Kass-

mir when he made these certain statements to me,

on these frequent visits to the jail, Mr. Kassmir
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told me nothing, other than the statement that he

was going to make a statement. He did ask me if

I could get him probation, and I said No, I had not

any authority over that, that is entirely a matter

for the Court, when it reaches that point. Out-

side of that first occasion when I spoke to him down

in the County Jail, Mr. Kassmir made no further

statements concerning his business transactions with

Cromwell Simon & Company. I would say offhand,

becaues we talked about the case in general.

Mr. SWEENEY.—That is all.

Cross-examination.

(By Mr. McDONALD.)
The date of Mr. Kassmir's arrest by the Govern-

ment was on January 10, 1928. From the 10th of

January until the present time, he has remained

in the County Jail of the City and County of San

Francisco. I have seen him in court. I have

not seen him [646] in jail since the 14th of

February. I believe he has not been released on

bond. He has not called on me a number of times

to see if I could speed his case up and bring his

case to trial and get it disposed of. I have never

talked with him about that. As to whether he was

anxious to get it tried, he has two or three attorneys

—he had about seven attorneys ; there would be dif-

ferent ones come in and then go away. He had

seven attorneys to my knowledge—something like

that. I do not know" that they all left him because

he was unable to pay an attorney's fee.
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Redirect Examination.

(By Mr. SWEENEY.)
I recall being in court on April 29, 1928, when

Mr. Kassmir, Mr. Randolph, and Mr. Robinson

were arraigned. I remember the district attorney,

on that occasion, requesting a speedy trial of this

case for the reason that Mr. Kassmir was in jail.

The COURT.—Since the last admonition certain

testimony has been received; the District Attorney

stated it was being offered as against one of the de-

fendants here, Harry M. Kassmir, and you are

not to consider that testimony in any way whatso-

ever in regard to the determination of any issue

except in connection with Harry Kassmir; you are

not to consider it in connection with anv of the other

defendants.

(Record 553-601.)

TESTIMONY OF F. J. LAUCK, FOR THE
UNITED STATES.

F. J. LAUOK, a witness called on behalf of the

United States, being first duly sworn, testified as

follows

:

I am escrow officer of the Alameda County Title

Insurance Company.

Q. Are you familiar with a deed of trust that was

made between Mary A. Beans and Peter Burcovich

and Harry Burcovich? That, your Honor, is a

deed in the record. I have the original. Do you
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know who financed that particular transaction, Mr.

Lauck? [647]

A. I can refer to the escrow that I have.

I know of my own knowledge that a check was

paid by my company with reference to that deed of

trust. I can identify this check. This check is our

company check in the amount of $3,851.55, payable

to Samuel H. Robinson, it being in escrow No.

79,684. It was dated September 3, 1925.

(Mr. Sweeney offered the check in evidence, and

upon objection being made, the objection thereto

was sustained.)

I do not know the property covered by the deed of

trust for which this check was paid. I have the

escrow papers in my hand, and they are made under

my direction. The escrow was made by one of the

clerks at the company's direction. I am an es-

crow officer. I can identify this letter you show

me. It is a part of our files.

Mr. McMillan.—I win admit the signature.

(The other defendants admitted the signature

based upon Mr. McMillan's admission. Thereupon

the letter was offered in evidence, and the following,

among other objections, were made.)

EXCEPTION No. 119.

Mr. HARRIS.—I object to it solely on the ground

that it does not point to any of the alleged offenses

set forth in the indictment, it is not one of the false

pretenses set forth, and that none of these defend-

ants are charged in any way with this transaction,

immaterial, irrelevant, and incompetent.
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The COURT.—The objection is overruled, and it

will be received in evidence as Government's ex-

hibit next in order.

Mr. McGEE.—Exception.
Mr. HARRIS.—Exception.
(The document was marked U. S. Exhibit 110.)

Thereupon the Court took recess until 2 o'clock

P. M., whereupon the following proceedings were

had : [648]

F. J. LAUCK was called for further direct ex-

amination.

Mr. SWEENEY.—With your Honor's permis-

sion I will read this letter, on the letter-head of

Samuel H. Robinson, Attorney-at-Law, Hobart

Building, San Francisco (reading).

Mr. SWEENEY.—The endorsement of Cromwell

Simon Company by V. A. Parks, will be admitted

to be in Mr. Parks' handwriting.

Mr. McDonald.—Yes.
Mr. McMillan.—Yes. It will also be admitted

that this was deposited on September 4 in the Hum-

boldt Bank?

Mr. SWEENEY.—I will read the whole thing as

soon as I have it identified.

Q. Can you identify that, Mr. Lauck?

A. Yes.

Mr. SWEENEY.—At this time I want to offer

in evidence a check which is adverted to in the letter

of Mr. Robinson.
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The COURT.—I will overrule that objection, and

it will be received in evidence as U. S. exhibit next

in order.

(The document was marked U. S. Exhibit 111.

Mr. Sweeney at this point finished his direct ex-

amination, and counsel for the defendants had no

questions to ask. Thereupon the following pro-

ceedings were had.)

(Record 601-606.)

Mr. SWEENEY.—Your Honor, at this time I

move that one of the counts in the indictment be

dismissed, for the reason that we have not pre-

sented any evidence on it. Count No. 34, which is

on pages 47 and 48.

The COURT.—It will be dismissed.

EXCEPTION No. 120.

Mr. McGrEE.—At this time, if your Honor please,

I would like to make a motion on behalf of the de-

fendant Groodwin and I would like to make the

motion out of the presence of the jury.

The COURT.—Is that the only motion that is

desired to be made? [649]

Mr. HARRIS.—No, I have a motion, also.

The COURT.—There is no reason why the jury

cannot be excused until the motions have been made.

(Thereupon the jury was excused, after the usual

admonition.)

The COURT.—You can make the motions that

you propose to to make, and follow up with your
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argument, but I will not make any decision upon

it until the jury returns. At this time you may,

if you wish, for the record, make motions, but I

want you to make the motions when the jury re-

turns, and the rulings will be made then. Mr.

McGee has made his motion in the presence of the

jury. You may proceed.

Mr. McGEE.—On behalf of the defendant Good-

win I move the Court that the Court advise and in-

struct the jury to return a verdict, as far as the de-

fendant Goodwin is concerned of not guilty. I

think that the Government has not proved its case.

(After argument.)

I submit the motion as far as Goodwin is con-

cerned.

Mr. McMillan.—At this time, at the close of

the Government's evidence in chief, the defendant

Samuel H. Robinson moves this Court to direct the

jury to find him not guilty upon each and every

count contained in said indictment, excepting, of

course. Counts 1 and 34, upon the following

grounds

:

1. That there is no evidence of sufficient sub-

stantiality to support a verdict and judgment of

guilty if such verdict and judgment were found or

made and rendered against said defendant on any

of said counts.

2. No offense against the United States is

charges in the indictment herein, or any of said

counts, for the same reason, and upon the same

grounds as set forth in the demurrer of said Samuel

H. Robinson on file herein. [650]
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3. That no offense sought to be charged in the

indictment herein, or any count thereof, has been

proved.

4. The evidence adduced fails to prove a plan,

or scheme, or artifice said to be set forth in said

indictment and each count thereof.

5. The evidence fails to prove that said de-

fendant Samuel H. Robinson at any time had any

knowledge of any plan, or scheme, or artifice, as

set forth in said indictment, or any count thereof,

or that he ever entered into any such plan, scheme,

or artifice as set forth in said indictment, or any

coimt thereof, or that he ever knowingly aided,

abetted or assisted in the furtherance or execution

of any such plan, scheme or artifice.

That the statements, representations and letters

that were made or mailed by said Samuel H. Robin-

son were not made or mailed knowingly pursuant to

any general plan or scheme adopted or sanctioned by

him.

That any acts, declarations, or statements made

by said Samuel H. Robinson, or any letter alleged to

have been mailed or received by said Samuel H.

Robinson had no relation to and was not a step in

any attempted execution or furtherance of any

plan, or scheme, or artifice as alleged in said in-

dictment, or any count thereof, or in furtherance

or execution of any plan, scheme, or artifice.

Lastly, that the evidence in this case, so far as

said Samuel H. Robinson is concerned, is as con-

sistent w4th his innocence as it is with his guilt.
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I respectfully submit the matter without argu-

ment.

Mr. HARRIS.—May it please the Court, without

repeating each one of the motions made by the de-

fendant Robinson, the defendant Randolph re-

iterates and adopts them as if fully stated at this

[651] time. However, at this time I would like

to make a short argument upon the proposition.

(After argument.)

Mr. McDonald.—The defendant Kassmir joins

in the motions made by the defendant Randolph,

and makes the further motion that the counts of the

indictment referring to the testimony of the wit-

ness Pike, or the witness Christensen, to all trans-

actions concerning Mr. Robinson, be dismissed on

the ground that all of the testimony that these

counts refer to are privileged communications be-

tween attorney and client. Your Honor has already

passed upon that motion, but this is merely renew-

ing it for the purpose of the record; we ask that

that evidence be at this time stricken out.

The COURT.—Are you offering anything else

besides that motion?

Mr. McDonald.—I am joining in the motion of

the defendant Randolph.

The COURT.—I presume in behalf of your own

client.

Mr. McDonald.—Yes.
The COURT.—There being nothing further, the

jury may be returned.
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(The jury was returned into court.)

The COURT.—The jurors being present in the

jury-box, and the defendants being present, you may
proceed. I believe, at this time the only motion

that is before the Court is that of Goodwin for an

instructed verdict. The same will be denied. Any
further motions?

Mr. McGEE.—Exception.
Mr. McMillan.—May it please your Honor, I

made a motion on behalf of the defendant Robin-

son, and for the reasons therein stated I move for a

directed verdict upon all of the grounds stated, and

each of the grounds stated in the motion. [652]

The COURT.—The point is, you made it in the

absence of the jury; you made such a statement and

you wish to request an instructed verdict at this

time before the jury?

Mr. McMillan.—Yes.
The COURT.—On the grounds that you have

stated to the Court?

Mr. McMillan.—Yes.
The COURT.—The same will be denied.

Mr. McMillan.—Exception.
Mr. HARRIS.—The defendant Randolph makes

a motion for an instructed verdict on the grounds

stated to your Honor in the absence of the jury.

The COURT.—The same will be denied.

EXCEPTION No. 121.

Mr. HARRIS.—Exception. At the same time we
move to strike out all of the testimony produced
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in letters purporting on their face or by the testi-

mony of the witness to have been mailed after Sep-

tember 15, 1925, on behalf of the defendant J. W.
Kandolph, on the ground that as to him they are

hearsay, and the mere relation of a conspirator,

after the conspiracy or scheme has been consum-

mated.

The COURT.—The motion will be denied.

Mr. McMillan.—The defendant Robinson joins

in the motion just made by the defendant Ran-

dolph, substituting the name Robinson for Ran-

dolph.

The COURT.—The same ruling.

Mr. McMILAN.—Exception.
Mr. McGEE.—The defendant Goodwin joins in

the same objection.

The COURT.—The same ruling.

Mr. McGEE.—Exception.
Mr. McDonald.—The defendant Kassmir

moves for a directed verdict on the same grounds

that the defendant Randolph has [653] hereto-

fore moved, and further moves to strike from the

record the testimony of the witness Pike, the wit-

ness Belford, and the witness Christensen, upon

the ground that the same are privileged communica-

tions between attorney and client.

The COURT.—Those motions will be denied.

Mr. McDonald.—Exception.
Mr. McGEE.—The defendant Goodwin notes an

exception to your Honor's ruling denying the

motion to strike.
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The COURT.—The record will show it. You

may proceed.

(Record 606-612.)

(Thereupon Mr. Harris made an opening state-

ment on behalf of the defendant Randolph.)

TESTIMONY OF R. S. CRUESS, FOR DE-
FENDANT RANDOLPH.

R. S. CRUESS, a witness called for the defend-

ant Randolph, being first duly sworn, testified as

follows

:

My name is Robert S. Cruess. I live in Salinas.

Right now, I am not in any business. I know Mr.

J. W. Randolph. I have had a business transaction

with him in the year 1925. I purchased some stock

from Cromwell Simon & Company some time in

1925, but I do not remember the date or just what

time. Someone approached me in Salinas, Cali-

fornia, some time in the year 1925, about the sale of

that stock. Mr. Wallace was present when I pur-

chased it. I cannot think of anybody else that I

remember. Of course I was there, and I think Mr.

Wallace was there. Mr. Wallace did not sell the

stock, Mr. Randolph did. Mr. Randolph was there.

In other words, it was Mr. Wallace, Mr. Randolph

and myself who were present in Salinas in 1925.

I purchased eighty-five shares of Studebaker stock

at that time. After I purchased t^ie stock, he said,

'^Anything you want to know hereafter, or anything

you want me to do for you, I will be pleased to do

it and help you in every way I can." [654] I



790 Samuel H. Rohinson and J, W. Randolph

(Testimony of R. S. Criiess.)

bought the stock on the partial-payment plan. I did

not complete my payments. I did not put up any

money on this purchase; I put up collateral of the

Coast Valleys Electric Company. I turned that

over to Mr. Randolph. That was all there was to it

until I wanted to sell it. On that occasion, I tele-

phoned to Cromwell & Company in San Francisco

to sell this stock, and in telephoning a girl answered

the phone, and I asked for Mr. Randolph, and they

said he was at Los Angeles at the time—I did not

get in touch with Mr. Randolph at that time; a

little later, I did. The letter I wrote to San Fran-

cisco was forwarded to him, I believe, and in a day

or two I got a letter from him stating that he would

see that everything was all right, and that I would

get my money, and everything back as he promised

me I would. Then I waited a few days, probably

a week, and I got everything back. I got my col-

lateral back. I got it from Mr. Randolph. I got

some money; I don't remember just exactly what

it was, but I got all that was coming to me. Ap-

proximately in the neighborhood of a thousand

dollars, I think. That closed the transaction al-

together.

Mr. HARRIS.—That is all.

Cross-examination.

(By Mr. SWEENEY.)
My full name is Robert S. Cruiss. I know Mr.

Wallace down in Salinas. I liave known him

several years. I knew him in 1925. His occupa-
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tion at that time, I don't know exactly what he was

doing, but he was interested in selling the stock, too,

in some way, I don't know. I cannot tell you

definitely when this transaction was closed. Ap-

proximately the time after I signed this contract

that I speak of, that the transaction was finally

closed, was more than six months, I know that,

because I made some payments. I could not say

how much more than [655] six months. I would

not say a year; it could not have been more than a

month or two, somewhere along in there. I cannot

tell you the date I bought the stock from Cromwell

Simon & Co. It was some time in 1925. I don't

know exactly. I spoke of telephoning to Mr. Ran-

dolph and some party explaining that he was in

Los Angeles. The time I purchased the stock was

over six months before that. Six months before

September. Yes, it was probably in March of 1925.

I don't know. I could not say that it could have

been in January, 1925. I did not buy any stock

from Mr. Randolph while he was working for

Dubesski & Co. I never met Mr. Randolph before

that time.

The COURT.—Do you know who you bought the

stock from?

A. I bought it from Mr. Randolph.

Q. Do you know who he was representing then?

A. Yes.

Q. What company was it.

A. Cromwell Simon & Company.
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Cross-examination by Mr. SWEENEY (Resumed) •

Cromwell Simon & Company never wrote me any

letters. I got a certificate showing the purchase of

stock at that time. I burned everything after the

transaction was closed, including the certificate.

Mr. Randolph may have asked for the certificate

when he straightened out the situation for me, but

all the rest of the papers were destroyed, probably

tw^o months after the stock was sold. I destroyed

them because they w^ere of no use to me anyhow.

The stock I had up as security was Coast Valleys

Electric Company, ten shares. The value was about

|100 each. I bought them from the Coast Valley,

in Salinas. I do not know that I got back the same

stock that I put up; it appeared to me to be the

very same stock as I put up, so far as I know.

I did not keep track of any of the numbers, at all.

The stock I bought at that time was Studebaker

stock. I was buying it on the installment [656]

plan.

Mr. SWEENEY.—That is all.

Redirect Examination.

(By Mr. HARRIS.)
I ordered the Studebaker stock sold, and I got the

money and collateral in about two weeks.

Recross-examination.

(By Mr. SWEENEY.)
I have not got the stock certificate of the Coast

Valley Electric Company now. It has been changed
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into the P. G. & E. Company. I have still got that

stock, and it is in mv name, now.

(Record 612-619.)

TESTIMONY OF F. B. PADDOCK, FOR DE-
FENDANT RANDOLPH.

F. B. PADDOCK, a witness called for the de-

fendant Randolph, being first duly sworn, testified

as follows:

I reside at 474 31st Avenue, San Francisco, I am
engaged in the real estate business, connected with

R. A. Wilson on Bush Street. In the year 1925,

my business was, I went to work for Cromwell

Simon & Co., I think about the middle of February,

as an ordinary salesman. I know Mr. Randolph;

I first met him when he came into the office a

week or two after I did, if I remember right. He
w^as working in the capacity of ordinary salesman,

the same as myself, so far as I know. As to my em-

ployment with Cromwell Simon & Company, I talked

to a man first who I believe was Mr. Goodwin, and

he told me he would give me an answer in a couple

of days, and when I went back, I think it was,

Cromwell Simon that hired me. I had a conversa-

tion with Cromwell Simon at that time.

EXCEPTION No. 122.

Mr. HARRIS.—Q. How long did you continue to

work for Cromwell Simon & Co.? [657]

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and not within the issues
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of the indictment; it is certainly not relevant how

long he worked for them.

Mr. HARRIS.—I think it is very relevant to

show under what conditions Cromwell Simon & Co.

were conducted, because that is the gist of the

Government's case.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Exception.
I saw Mr. Randolph around there when he was

in the office; he was out of town a good deal of the

time. He was there with the firm until they took

the license away. I was employed by Cromwell

Simon & Company I should think somewhere around

two months, and then the Commissioner of Corpo-

rations took the license away. I could not give

from what date to what date. But I think some time

in May, if I am right. I think the Commissioner

of Corporations took the license away some time in

May, the middle of May. Two months prior to that

I worked for them. I observed the capacity in

which Mr. Randolph worked around there; he was

an ordinary salesman as far as I know. As to what

I saw Mr. Randolph do, he was selling stock as

far as I know. How much he sold, I don't know

that, either. He was not in the office all of the time.

I know he used to make trips in the country. I was

not in the office all the time either. I did not go

to work for Mr. Randolph at any time. I made a

few sales for Cromwell Simon & Company. I know

that the terms of the sale made by me were kept

by Cromwell Simon & Company. As to whether or
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not I sold stock for Charles Wesley Company, I

did not but I would like to qualify the answer. I

had one man that had bought some Dodge stock

from me, and he wanted some more, and I sent to

Los Angeles and Mr. Randolph bought that stock,

[658] and I sent the money down to him, but I was

not working for Charles Wesley Company, I was

going to get some money out that my client had put

into Cromwell Simon, and I got it all.

EXCEPTION No. 123.

Mr. HARRIS.—Q. Do you know whether any-

body rendered you any assistance in getting it all ?

Mr. SWEENEY.—I object to that as immaterial,

irrelevant and incompetent.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Q. State whether or not Jack

Randolph rendered you any assistance in getting

the money.

Mr. SWEENEY.—Objected to on the ground it

is immaterial, irrelevant, and incompetent, and par-

ticularly that it is leading.

Mr. HARRIS.—It goes to the good faith of this

defendant as to whether he was in any alleged

scheme.

The COURT.—I will sustain the objection.

Mr. HARRIS.—Exception.

EXCEPTION No. 124.

Q. State whether or not the order which you sent

the Charles Wesley Company was carried out.

Mr. SWEENEY.—Objected to as inunaterial, ir-
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relevant, and incompetent, and particularly that

it is leading, your Honor.

The COURT.—I will sustain the objection.

Mr. HARRIS.—On the ground that it is leading,

your Honor?

The COURT.—On all grounds.

Mr. HARRIS.—Q. After you sent this order to

the Charles Wesley Company in Los Angeles, what

happened to it, if you know?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and not the best evidence,

and leading.

Mr. HARRIS.—It is certainly not leading, your

Honor.

The COURT.—I really do not see the pertinency

of it. I will [659] sustain the objection.

Mr. HARRIS.—Take the witness.

Cross-examination.

(By Mr. SWEENEY.)
I remember, I believe, that Cromwell Simon &

Company had their license taken away from them in

May, 1925. I was working for them at that time.

There was no discussion among the salesmen.

When they lost their license, we automatically lost

ours, right away. There was nothing more to be

done, that ended it. Mr. Randolph was there at

that time. My period of employment by Cromwell

Simon & Company, as near as I can remember it,

was from about the middle of February, till about

the middle of May, somewhere.
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Q. Now, during that time, Mr. Harris has asked

you a question as to whether the terms of sale were

kept. Do you recall that question*?

A. The terms of sale of the contract were written

out.

What I mean by they were kept is, we turned

the money into the office and they were supposed to

buy the stock and put it into the bank. That is all

I know about it.

Mr. SWEENEY.—That is all.

Redirect Examination.

EXCEPTION No. 125.

Mr. HARRIS.—Q. Mr. Paddock, is it not a fact

that the terms of sale included delivery of the stock?

Mr. SWEENEY.—Objected to as immaterial,

irrelevant, and incompetent, and calling for the

conclusion of the witness, also leading.

Mr. HARRIS.—It is based on counsel's own ques-

tion a moment ago.

The COURT.—It is not the best evidence, and

I will sustain the objection.

Mr. HARRIS.—I desire to note an exception.

[660]

Q. The orders which you took, Mr. Paddock, state

whether or not deliveries were made on them?

I did not personally make deliveries of the orders

that I took. There w^as one man came in there

—

They were not. They were bought on the install-

ment. You mean the stock.

Q. I mean the stock.
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I say the sales were made on installments. The

contracts were not finally concluded, to my knowl-

edge. Settlements were made with the people.

They were made through Wesley & Company, Los

Angeles, the majority of them.

Mr. HARRIS.—That is all.

Recross-examination.

(By Mr. SWEENEY.)
The clients I particularly sold stock to were

clients that I had been four or five years getting

acquainted with. There was a man by the name of

Pedranti, an Italian. He lives over at North

Beach; I don't know whether he does now, but he

did at that time, and Dr. Ryer, out on Steiner

Street, Steiner and Page. And, let me see, there

was an Italian over there on Columbus Avenue. I

can't recall the name now. He run a hotel over

there. He bought some Radio stock and he went

down to the office and paid for it, and they got

the stock and gave it to him. I believe that is all.

Fred Jacobsen, he bought some Dodge stock. Mr.

Pedranti got his money from Charles Wesley, and

Dr. Ryer. Pedranti 's was something about a thou-

sand dollars—eight hundred, or nine hundred, or a

thousand dollars, and Dr. Ryer, I think his invest-

ment there in cash money amounted to I guess,

$2,000. Dr. Ryer bought some Radio, and he bought

some North American Oil. I cannot tell you how

many shares of Radio he bought; I know he had

quite a bit of it. I think he had about 1,000 shares
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of North American Oil, and that sale was made

during May and June of 1925. [661]

Mr. SWEENEY.—That is all.

(Questions by Mr. McDONALD.)
The man on Columbus Avenue, whose name I

did not remember, was not named Camporus or

some similar name. I do not remember a Mr.

Camporus that I sold stock to. This man at North

Beach bought Radio stock, and Mr. Kassmir gave

him the stock when he went down to the office and

paid for it; he ran a hotel up there, I can't remem-

ber its exact name now.

Mr. McDonald.—That is all.

(Questions by Mr. SWEENEY.)
Q. How do you know Dr. Ryer got his money

back ? A. He told me he had.

Q. When ? A. The last time I saw him.

Q. When was that?

A. Last fall, I think it was some time.

Q. Of 1927? A. Yes.

Mr. SWEENEY.—That is all.

(With the permission of Court and counsel, Mr.

McGee called a witness out of order for the de-

fendant Goodwin.)

TESTIMONY OP F. B. PADDOCK FOR DE-
FENDANT GOODWIN (RECALLED).

F. B. PADDOCK, recalled for the defendant

Goodwin, testified as follows

:

I was not employed by Cromwell Simon & Com-
pany about July 1st, 1925. They were put out of
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business in June. Up to that time, I did not hear

any rumors around there among the employees or

from any customers of the house, that there was

anybody being defrauded. I would not have worked

for them if I had.

Cross-examination.

(By Mr. SWEENEY.)
When I heard they were put out of business,

I quit working for them. I had to. When the

Commissioner of Corporations takes a license away,

every salesman loses his license at the same time.

It is not worth the snap of your finger then. [662]

I would not have worked for them after that ; there

was no work to do.

Mr. HARRIS.—I want to ask one question.

Q. You fixed the time of your leaving by the time

the license was revoked "I A. Yes, a week later.

If the record shows that that time was in Sep-

tember and not in June, as to whether I would

change my testimony, I would have to say I was not

with them in September.

(An objection to this last testimony was sustained

by the Court. Thereupon the following proceedings

were had.)

Mr. HARRIS.—May I be permitted to ask that

question in my own behalf?

The COURT.—Let us hear the question.

(Question read by the reporter.)

What do you mean by the record ?

Mr. HARRIS.—That is to say, if it is a fact that
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the record shows that it was in September. I wdll

reframe the question.

Q. Do you recall anything, Mr. Paddock, about

an order of the Superior Court coming down in

regard to Cromwell Simon & Company?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and also that it is leading

and suggestive.

The COURT.—Is it for the purpose of refreshing

his memory?

Mr. HARRIS.—Yes, that is all.

The COURT.—I will allow the question.

A. If it came down I would not hear anything

about it.

Mr. HARRIS.—Q. Then I take it that your testi-

mony that you worked until June is based upon the

fact that your recollection is that the license was

revoked in June : Is that it %

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and [663] incompetent, leading and sug-

gestive, and particularly trying to impeach his own
witness.

The COURT.—I will sustain the objection to the

question as propounded.

Mr. HARRIS.—Q. Did you ever receive any

notice of revocation of your license?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent, and not the best evidence.

The COURT.—I will allow the question. Did
vou ever receive notice?
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A. I don't remember. As a rule they sent them

out, but I am not positive whether they did, nor not.

Mr. SWEENEY.—That is all.

(Record 619-630.) [664]

Thereafter on Wednesday, June 13th, 1928, the

following proceedings were had:

TESTIMONY OF SAMUEL GOODWIN, FOR
DEFENDANT GOODWIN (RESUMED).

SAMUEL GOODWIN, a witness recalled on be-

half of the defendant Goodwin, testified as follows

:

Direct Examination.

(By Mr. McGEE.)
I have known Orton E. Goodwin since the begin-

ning of 1925. I knew him when he was employed

by Cromwell Simon & Co., I had a transaction with

him while he was employed by Cromwell Simon &

Company with reference to stocks. I bought a few

shares of Studebaker through Mr. Goodwin. I told

him I did not intend to keep it very long and when

I was readv to sell, I told Mr. Goodwin. He ad-

vised me to keep it longer as it was going up, but

said that if I wanted to sell it, he would, and he did

sell it. It went up before I told him to sell, and

he thought it would go up more, which it did. He
sold it for me and I received the money. The

transaction as far as Mr. Goodwin was concerned

was completed to my satisfaction.

(Thereupon the witness was examined as a char-

acter witness.)
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Cross-examination.

(By Mr. SWEENEY.)
The transaction that I have related in respect to

Mr. Goodwin, was about a few shares of Stude-

baker. I did not put up any collateral, but I paid

the necessary 10% or whatever it was. That was

the only transaction with Mr. Goodwin as far as

the purchase of stock was concerned. I dealt writh

Mr. Goodwin of the Cromwell Simon & Co., and I

was thoroughly satisfied at the time. I could not

say now, whether the charge was 10% or 8%. I

wanted a few shares of it and it was the only way
I could get that. The copy of the testimony that

you have just shown me as taken before the Cor-

poration Commissioner on May 5th, 1925, is correct

and I [665] testified that way. I was under the

impression, I have no records to show when this

investigation was, I was under the impression that

when this investigation was before the corporation,

I had that Dodge stock and that is why I answered

the w^ay I did. I thought the investigation came

later in the year. I do not now realize that it was

that early in the year. I thought it was the Dodge

stock. It must have been the Studebaker stock

that was the subject of the investigation by the

Corporation Commissioner. That is the stock that

I bought from Mr. Goodwin.

Redirect Examination.

(By Mr. McGEE.)
The only transaction I had with Goodwin,



804 Samuel H. Robinson and J. W. Randolph

(Testimony of Herbert D. McCaffrey.)

whether it was about the Dodge stock or about the

Studebaker stock, was terminated satisfactorily to

me.

TESTIMONY OF HERBERT D. McCAP-
FREY, FOR DEFENDANT GOODWIN (RE-

CALLED).

HERBERT D. McCAFFREY, a witness recalled

on behalf of the defendant Goodwin, testified as

follows

:

I was originally subpoenaed here as a Govern-

ment witness.

In March of 1925 I worked for the Cromwell

Simon & Co., in San Francisco, and I think I left

San Francisco the latter part of July, or August.

Orton E. Goodwin w^as not employed by them when

I left, but he was employed during a portion of the

time I was there. I was employed by the Cromwell

Simon & Co., at the time Goodwin left their employ.

During the time that Goodwin was employed by

Cromwell Simon & Co., I did not hear any rumors

or any complaints with regard to the conduct of

the business, or claims that it was fraudulent.

Cross-examination.

(By Mr. SWEENEY.)
Mr. Goodwin and myself are no more friendly

than any of the other men that were employed by

Cromwell Simon & Co. We were employed to-

gether by the Thomas Allen Co., in Seattle. [666]

Mr. Goodwin was sales manager. The Thomas
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Allen Co., conducted a business of selling listed

securities upon practically the same plan as that of

Cromwell Simon Company. I did not remember

when Mr. Goodwin left the employ of Cromwell

Simon & Co. I did not know that there had been a

hearing on the license of Cromwell Simon & Co.,

during May, 1925, by the Corporation Commis-

sioner. I left San Francisco the latter part of July

or August. I did not know when the Corporation

Commissioner revoked the license of Cromwell

Simon & Co. I did not know that the Corporation

Commissioner revoked or removed their license. I

am not sure whether Goodwin was employed by

Cromwell Simon & Co., after June 19th, 1925, but

I was employed by them at that time. I did not

know that the question of whether the Corporation

Commissioner had properly revoked the license of

Cromwell Simon & Co. had ever been placed before

the Superior Court.

TESTIMONY OF V. A. PARKS, FOR DEFEND-
ANT RANDOLPH (RECALLED).

Direct Examination.

(By Mr. HARRIS.)

V. A. PARKS, a witness recalled on behalf of

the defendant Randolph, testified as follows:

In 1925, I was the bookkeeper and cashier of the

Cromwell Simon & Co. and Charles Wesley Com-
pany. I became the cashier of the Charles Wesley
Company the latter part of September, 1925, and
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performed my duties in the office in the Edwards &
Wildey Building, in Los Angeles, and I continued

in that position until June of last year. I was with

them for approximately a little less than two years.

I did all the work in connection with the bookkeep-

ing and the handling of funds and writing of checks.

The checks of that company were signed by myself

and Mr. Randolph and no one else to my knowledge.

Mr. Randolph had charge of making settlements

with customers when stock was ordered delivered,

or accounts closed [667] out and I attended to

the cashier work of making these payments, deliv-

ering the stock, or carrying on any correspondence

in connection therewith. I know of no instance

during the time that I was there where stock was

requested to be delivered and was not delivered.

Mr. Randolph had charge of the purchase of stocks

and the fulfilling of orders. During the period of

time that I was there, when an order came in it was

handled in the following manner: The orders us-

ually came in and the contracts were turned over

to me and the next morning Mr. Randolph would

come in from the market and give me a list of the

stocks that were bought, that were purchased on

these contracts. I would then enter them upon the

books. He would give me a list which he purported

to be a list of everything purchased on that day.

The list would be checked to ascertain whether it

was correct by the confirmation which was always

received with the purchase from the broker from

whom it was purchased. By that I mean, a con-
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firmation of the sale of the stock of the purchase

of the stock by Mr. Randolph.

I saw Mr. Kassmir around the office of the

Charles Wesley Company in Los Angeles, while I

was down there. He was there for a month and a

half after the business was started. That is, im-

mediately following the latter part of September.

I never saw him after that. During the time that

he was there I saw a transcript of the customers'

accounts of the Cromwell Simon & Company in his

possession. I immediately started on my duties

when I went down the latter part of September. I

recall an inquiry some time in November made by

the Corporation Department of the State of Cali-

fornia of our books. That is, the books of the

Charles Wesley Company. One of the auditors, a

Mr. Keech, worked on the books about ten days or

two weeks. There was another investigation made
about the end of the year or the first of the follow-

ing year. That is the first one was made in No-

vember of 1925, and the second one in the latter

part of December, 1925, or the first [668] part

of January, 1926. Up to the first of January, 1926,

the Charles Wesley Company had been selling

stocks on the installment plan and after that date

the installment plan was dropped and it was not

resumed again during my association with the firm.

The Corporation Department usually made an ex-

amination of the company every six months after

that or demanded a statement of conditions. They
actually made such investigations.
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Cross-examination.

(By Mr. SWEENEY.)
I would fix the time that the Corporation Com-

missioner examined the books of Charles Wesley

Company while they were doing a partial payment

business, during the month of November, 1925. Mr.

Keech was in charge of that investigation. I was

called before the Corporation Commissioner with

reference to the Charles Wesley Company, with

reference to their books, their accounts and the

manner of keeping them. The Charles Wesley

Company gave up the partial payment plan the

latter part of January, 1926. I believe that this

was ordered by the Corporation Department. I

did not go to the Exchange to buy any stock for the

Charles Wesley Company. After December 31st,

1925, the Charles Wesley Company did not engage

in the partial payment plan, but engaged in another

character of stock transactions. During the three

months that I was down there the work of the busi-

ness done by the Charles Wesley Company was run

on the same plan as that done by the Cromwell

Simon & Co., and my duties were approximately the

same.

Redirect Examination.

(By Mr. HARRIS.)
I am not in any business way connected with J.

W. Randolph or the Charles Wesley Company at

the present time, nor have I any interest in the out-

come of this case. [669]
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TESTIMONY OF ORTON E. GOODWIN, IN
HIS OWN BEHALF.

ORTON E. GOODWIN, one of the defendants,

called as a witness in his own behalf, testified as

follows

:

I was employed by the Cromwell Simon & Co.,

and went to work for them as near as I can recall,

in the middle of March, 1925, and continued in their

employ until the night of the second of July, 1925.

I have never been employed by them since that

time. I was not employed by Cromwell & Com-

pany, a corporation formed in Nevada. I was

never employed by the Wesley Company. I never

heard of Cary & Company. I fix the date that I left

the employ of Cromwell Simon & Co. in two ways.

One is, one of the indictment letters was signed the

last day I was in their employ and the other is that

I left the next night for Florida, which was the

day preceding the 4th of July, 1925. I was in Flor-

ida approximately a year. After July 2d, 1925,

when I left their employ, I was in no way, shape

or form connected with Cromwell Simon & Com-
pany nor did I receive any dividends or salary after

that date. During the time that I was employed by

Cromwell Simon & Co., from the middle of March
to the 2d of July, 1925, I did not receive any salary,

nor did I receive any dividends. I received an
overriding commission of what the salesmen re-

ceived. It was based on the 10% service charge.

I got my commission out of the 10% service charge.
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I have worked for other brokerage firms and I am
familiar w^ith the usual commission paid the sales-

men. The letters bearing my signature and re-

ferred to as United States Exhibits No. 18, 19, 20,

21, 40, 41, 44, 51, 52, 57 and 58, are all letters signed

by me. The information contained in those letters

about the receipt of the orders for stock, very often

was not received by me at all, and these letters were

w^ritten as a matter of form by the stenographer

upon information procured from the bookkeeper

and were just handed to me for signature. Prior

to the time I was employed by [670] Cromwell

Simon & Co., I w^as employed by J. H. Corbin &

Co., and these letters acknowledging receipt of

orders for stocks are similar to ones used by J. H.

Corbin & Company. They are similar but not

identical. I am familiar with the form of purchase

agreement of the City Bond & Finance Company,

in Los Angeles, which company is still operating in

Los Angeles and have been operating there for more

than a year. The form that you show me of pur-

chase agreement of the City Bond & Finance Com-

pany is the form in use by that company at the

present time and has been in use by them for the

last year (whereupon the document was offered and

received in evidence and marked Defendant Good-

win's Exhibit ^'A"). The form of purchase agree-

ment of J. H. Corbin & Company, which you show

me, is the form of purchase agreement that J. H.

Corbin & Company use (whereupon the document

was offered and received in evidence and marked
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Defendant Goodwin's Exhibit ^^B")- During the

time I was wdth Cromwell Simon & Co., I secured

possibly half a dozen orders for the purchase of

stock. During the time that I was first employed

by Cromwell Simon & Co., Mr. Simon, nor any

other person connected with the company, never

told me a scheme had been organized to secure

money from people on stock orders and embezzle

their money. There w^as nothing brought to my
attention during my employment or a scheme or-

ganized to use the mails to defraud people out of

their money, and up to the time I left the employ

of Cromwell Simon & Co., July 2d, 1925, I heard

no complaint from any customer of the concern, but

I was cognizant of the fact there had been a Cor-

poration Department hearing, but I had no com-

plaint from any customer of the firm. I was not

present at the hearing of the Corporation Commis-

sioner. I heard that they were being investigated

and their license suspended. I w^as introduced to

Mr. Samuel Robinson in the office of Mr. Kassmir,

who told me they were filing proceedings in the

Superior Court to suspend the action [671] by

the Corporation Department, Mr. Robinson stating

that there was no question but that the action would

be successful. My license as a broker or agent was
not revoked w^hile I w-as employed by Cromwell

Simon & Co., and during all the time I was em-

ployed by them I was operating under agents li-

cense of the Corporation Commissioner. I left a

copy of the contract in every case of business that
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originated with me, with any customers of Crom-

well Simon & Company and at no time did I enter

into any scheme or artifice to use the mails for the

purpose of defrauding any person by associating

myself with Cromwell Simon, Harry Kassmir,

Samuel Robinson and J. W. Randolph.

I was hired by Cromwell Simon & Co., as a statis-

tician, so-called officer manager in charge of the

sales forces, handling the men generally, and in

other words a buffer between the men and the exec-

utives of the concern. I gave the salesmen their

prospects to call on and outside of that nothing

more than a mere suggestion of the method of pro-

cedure or the line to follows The prospects were

obtained by circularization. We circularized quite

heavily with a return postal card and inquiries

came into the office from newspapers advertisements

and we turned these over to the salesmen. When I

turned the matter over to the salesmen, it would

close my transaction with the salesman, except I

would request the salesman to make a report of

each individual card. I had nothing to do with the

control of the bookkeeper's department, nor did I

have anything to do with the control or organiza-

tion of the policy of the Cromwell Simon & Co. I

met Miss Clara Oliver once or twice and I had

nothing to do wdth the securing of purchase agree-

ments or the sale of stock to her that I recall. On
one occasion I w^ent out to her house with Mr. Kass-

mir, but I do not think she was solicited at that

time. The only connection that I had with secur-
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ing any business was this: Miss Oliver [672]

asked for formal reports on various securities in

which she was interested. That is, a detailed re-

port or analysis of the condition of the companies

in which she contemplated buying stock, or in which

she already had stock, and I furnished her these

reports. In some of my letters, I stated that cer-

tain stocks, for instance, Standard Oil, Studebaker

and Dodge, were good buys and at the time I made

those representations, I certainly believed those

stocks were good huys. No person, or customer of

Cromwell Simon & Co., came to me while I was in

their employ and asked for a return of stock, or

gave me a direction to sell stock, which direction

was not carried out by me. United States Exhibit

No. 79, on the letter-head of Thomas Allen & Co.,

Seattle, addressed to Miss Clara Oliver, dated July

31st, 1926, and signed Orton E. Goodwin, was dic-

tated and signed by me and I instructed my girl to

mail it. (Letter or United States Exhibit No. 79

here read.) The statement in the letter that Mr.

Kassmir expected to be able to take care of the

matter as soon as he returns was made by me from

Mr. Kassmir, who told me he expected to be able to

have some matters cleared up with Miss Oliver as

soon as he returned. He did not go into detail

with me. I had met Miss Oliver, as I stated, in

the office of Cromwell Simon & Co., and when I got

into the office of Thomas Allen Company that morn-

ing, the girl said a Miss Oliver in San Francisco

had been trying to get Mr. Kassmir and asked me
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if I would take the call. I told the girl that I

would not take the call, but as a matter of courtesy

I would let her know that Mr. Kassmir was out of

town. The letter written by me on July 31st was

not written as a part of a scheme to defraud any

person out of any money or any securities. I did

not receive any reply from this letter to Miss Oliver

and I heard nothing more of Miss Oliver until these

proceedings came up. I had nothing to do with the

formation of a copartnership between Cromwell

Simon and [673] Harry Kassmir. I did not

meet Mr. Simon until they were in business. I

had nothing to do with the formation of the cor-

poration in Nevada called Cromwell & Company

and I knew nothing of this organization until a year

ago. I had nothing to do with the organization of

the corporation known as Charles Wesley Company,

and as far as I know I have never heard of a con-

cern called Cary & Company.

Cross-examination.

(By Mr. SWEENEY.)
I did not meet Mr. Simon until after the for-

mation of Cromwell Simon & Company. I do not

know whether Simon worked for Corbin & Co., but

I have heard that he did. I could not tell you

whether Mr. Simon signed my application as agent

for Cromwell Simon & Company. I was educated in

England. I went both to high school and college.

I could not tell you whether the City Finance Com-

pany of Los Angeles has a license to do business at
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the present time, but two weeks ago they positively

had such a license. I have heard that the license has

been taken away from J. H. Corbin & Company,

but I know^ nothing regarding what happened to

them. I do not know of my own knowledge whether

the stocks were bought from Cromwell Simon &

Company when the orders were placed. To my
own knowledge I do not know that stocks that were

taken in as collateral were held as collateral. My
only knowledge with respect to whether I took in

any stocks as collateral would be the testimony of

Mr. Hipp that he did. I do not recall it myself.

I gave a receipt to Mr. Hipp and I do not know

whether that particular stock was held as collateral.

I took the stock as collateral and marked it col-

lateral but I do not know whether it was held as

collateral. With respect to the composition of the

letters sent out by Cromwell Simon & Company,

some of them were actually dictated and others

which were form letters were possibly not dictated,

but were forms copied from forms used by Corbin

or [674] some other concern. I did not compose

letters of that character while working for Corbin

& Company. While I was working for them I was
sales manager in Los Angeles and was made asso-

ciate manager of the San Francisco branch. Mr.

Simon was not employed at that time but Mr. Kass-

mir was there at that time. Mr. Kassmir and my-
self became quite friendly. I severed my relations

with Corbin & Company by resigning. I have been

introduced to a man by the name of Jack Van, but
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I can hardly say I know him and have never worked

for him. I have never w^orked for George Graham

Rice. I am familiar with the prospects that you

show me of Cromwell Simon & Co., they were in the

office of Cromwell Simon & Company, but not under

my control. They were in the office. I never gave

them out. They were just there to be taken. I

instructed salesmen to a certain degree as to the

method of doing business. I gave them the same

instructions I would give a sales force anywhere if

I was handling the sales force. I instructed the

salesmen to call on the people who were given them

as prospects, to recommend nothing but the highest

grade securities, not to push any particular stock,

because a man might have his own ideas and to

generally get all securities handled entirely by the

New York Stock Exchange; that stocks might be

purchased on the Cromwell Simon plan either for

cash with immediate delivery or on the partial pay-

ment plan. The Cromwell Simon plan, of course,

is merely an expression to allude to partial payment

plan, w^hich Corbin & Company and a number of

houses had. The contract that you show me is the

Cromwell Simon plan. Both of the contracts that

you show me are the Cromwell Simon plan. One

is an elaboration of the same thing. As I under-

stand the Cromwell Simon plan, the plan is em-

braced in the two documents which you now hold

up there. Government's Exhibit No. 20 and Gov-

ernment's Exhibit No. 29. [675]
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Direct Examination of ORTON E. GOODWIN
(Resumed).

The certificate you show me is my discharge from

the United States Army, which was regularly issued

to me and which bears my signature. (Thereupon

by stipulation the document was received in evi-

dence and marked defendant Goodwin's Exhibit

Cross-examination (Resumed).

My understanding of the Exhibits 20 and 29 is

this: The pamphlet was the brief explanation of

the plan and the contract was the detailed explana-

tion. In other words, Government's Exhibit No.

20 was a partial and fairly fair exposition of the

Cromwell Simon plan, but it could not be complete

without the contract itself. The letter which vou

show me addressed to Mr. Hipp, Government's Ex-

hibit No. 50, and Exhibit ''T" in the indictment, I

did not sign that letter. I could not say whether it

was written at my direction or not. Most of it

seems to be a part of a regular form. The initials

in the left-hand corner, *'O.E.G.," are my initials.

I would not say that I dictated it. I would say

that it was part of a form letter. Verly likely I

was responsible for the form, but I w^ould not say

that I was not. Directing my attention to the sen-

tence, ^^We draw to your attention the enclosed

pamphlet entitled 'Cromwell Simon Company

plan,' which gives you complete details of our

method for the acquisition of high-grade securities
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on a partial payment plan." Mr. Hipp, himself,

stated I gave him a copy of the contract. The let-

ter says and I think the pamphlet gives the com-

plete details for the acquisition of high-grade secur-

ities under the Cromwell-Simon plan. Offhand, I

know of no difference between the Government's

Exhibit No. 20 and part of Government's Exhibit

No. 9. I would have to compare the documents to

know the difference. I have not read the contract

or the pamphlet over recently, but I did read it

over during the term of my employment with Crom-

well Simon & Company. [676] I do not remem-

ber at the present time any material differences

between the Government's Exhibit 20, and the pros-

pectus and the agreement on the back of Cromwell

Simon Co., purchase agreement, which is part of

Government's Exhibit No. 9. One is a very long

document and the other is very short. I believe

that I do recall one difference, that is, collateral de-

posited under the Cromwell Simon plan could be

pledged by the company in whole or in part, or

words to that effect. The recollection that I now

give you is a recollection that I knew while em-

ployed by Cromwell Simon & Company. As I re-

call it, I would not say the word '

' only,
'

' I say could

be pledged in whole or in part. I handled both

kinds of contracts and that is the only difference I

remember at this time. I may have noticed others

at the time I handled them. I can recall two of

the five or six customers that I sold to because I

heard them testify. Mr. Goodwin and Mr. Hipp.
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There were probably others, but I cannot recall

them at this time because I had no idea of their

names or addresses. I did not say my commissions

were based upon the five or six I sold to. I said

my commissions were overriding on what the sales-

men received, and, of course, on sales I made my-

self, directly, I also received a salesman's commis-

sion, that commission being based on the service

charge. During the last five years I have worked

with various brokerage firms and I can give you

the names, but the dates would be difficult. I was

a partner in Beverly & Goodwin, which had a brok-

er's license in the State of Oregon. I was vice-

president of F. M. Clark & Co., which had offices all

over the Pacific Coast, J. H. Corbin & Co., of which

I w^as first a salesman in Los Angeles, and then

associate manager at the San Francisco office.

Then I went to work for Cromwell Simon Company,

then for Thomas Allen Company, at Seattle. I was

not with a brokerage concern in Florida, I was in

the real estate business, and after [677] my em-

ployment in Florida, I was with Thomas Allen &
Co. of Seattle. I did not recall the letter until I

saw it. All I remember about that transaction is I

went to the office one morning and the girl said,

'^Miss Clara Oliver has been endeavoring to get

Mr. Kassmir on the telephone from San Francisco,"

and I had met Miss Oliver and Mr. Kassmir was

out of the city and I thought the courteous thing

to do was to advise her of that fact, w^hich I did in

a letter. I did not speak to Miss Oliver over the
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telephone. I believe that Mr. Kassmir had left

Seattle on that occasion. I am not sure whether

he left that particular day, but he did leave about

that time. So far as I know, I was not connected

with any scheme to defraud with any of these de-

fendants.

Redirect Examination.

I did not tell Mr. Sweeney all the instructions I

gave the salesmen. In the case of salesmen who

had w^orked for J. H. Corbin & Co., or any other

house handling the acquisition of securities on the

partial payment plan there were practically no in-

structions given because, of course, they knew what

the business was. In the case of new salesmen, who

had not handled listed securities on the partial

payment plan, the first thing was to educate them

and explain to them the difference between listed

and unlisted stock, preferred and common stock, for

example, and then go into showing them how the

house was selling listed stocks on the partial pay-

ment plan, the customer paying one-fifth or more as

an initial payment, leaving a balance, which was 80

per cent, or less, and 10 per cent service charge

was added to that balance. The whole balance was

then divided into ten subsequent payments, payable

either monthly, bi-monthly, or quarterly, and that

the customer could make complete payment in full

at any time and have the securities delivered to

him. On the other hand, if [678] the customer

wished to sell out his equity, it could be realized at

the market. I also told the salesmen that if any
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order was taken by them before the New York

market closed, it must be telephoned into the office

immediately, so that the instructions could be given

to Mr. Kassmir or Mr. Simon, whoever was avail-

able, to take care of the order; that if upon the

other hand they received orders to sell from a cus-

tomer, the same thing w^as true ; if it was later than

eleven o'clock in the morning they were to bring

those orders into the office with them, so that in-

structions could be given to Mr. Kassmir or Mr.

Simon, the sales slip or buying slip handed to them,

so that they could take care of the transactions.

I also told them that the thing that they must be

most emphatic about was that under no circum-

stances were they to let the customer over buy,

pointing out that there w^as the obligation of these

future payments, and that their purchaser must be

prepared to make at least two or three subsequent

pa^Tiients so as to make their contracts go. The

salesmen w^ould come in and ask for extensions to

be granted and those w^ould be taken up individually

with Mr. Simon or Mr. Kassmir, whichever was

available and instructions accordingly given to the

salesmen.

Recross-examination.

I did not instruct the salesmen not to leave a copy

of the contract. I left a copy of the contract with

Mr. Hipp and he said so on the stand.
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Examination by Mr. HARRIS, Representing De-

fendant J. W. Randolph.

I was connected with Cromwell Simons & Co.,

at the time J. W. Randolph came to work there. I

would say roughly that he came to work towards

the end of March and I observed until the 2d day

of July, 1925, what his duties were, and I also ob-

served his actions around the place and what au-

thority he was given or [679] rather what au-

thority he exercised. Randolph exercised no au-

thority of any kind, shape or form in any way. He
went out into the field with the salesmen; he gen-

erally covered the territory lying south of San

Francisco, along the coast route, and went as far as

Salinas or Gonzales, with the expection of one trip

that he took to Los Angeles. As far as I know he

only acted in the capacity of a salesman. I do not

know when it was that Mr. Randolph made the trip

to Los Angeles, but I would say between May 15th

and June 15th. Before he left I had a conversation

with him in the office of Cromwell Simon & Co., in

the Mills Building. Mr. Randolph and myself and

probably other salesmen were around but not neces-

sarily within hearing.

EXCEPTION No. 126.

Will you state the conversation between yourself

and Mr. Randolph?

Mr. SWEENEY.—Objected to as immaterial, ir-

relevant, and incompetent.

The COURT.—I will sustain the objection.
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Mr. HARRIS.—Exception.
Mr. Randolph stated at that time that he was con-

sidering opening an office in Los Angeles. Mr.

Randolph asked me if I had any prospects on the

coast, or valley route, to Los Angeles. I told him

there were quite a number on the valley route, par-

ticularly in and around Fresno and Bakersfield.

He asked me to let him have them and I told him

he could have them if he would cover them, and

he said yes, he would take care of them and cover

them. I said, ''What makes you do that"?" And
he said, ''I want to go and look over the field in

Los Angeles. I am thinking of going into busi-

ness myself as a broker there." I said, ''I hope

you are not figuring on leaving the house," and he

said, ''Not at this time, but I have got some money,

myself, and I am thinking of going into [680]

the brokerage business sooner or later, I have al-

ways intended to, and I figure on ^oing it now. '

' At

that time the State Corporation Department had

not revoked the license of Cromwell Simon & Co.

Recross-examination.

Cromwell Simon & Co. had a hearing before the

Corporation Commissioner at that time. I knew of

no hearing ; at the end of the hearing I knew about

it, but the conversation was subsequent to the hear-

ing. I could not say w^hether the hearing was

known to Randolph, It was not known to any of

the salesmen, so it might not have been known to

Randolph. I went to work for Cromwell Simon
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& Co. before Randolph. I do not know whether

Randolph's license was issued prior to March 5th

or not. I do not know whether my license was is-

sued on March 12th. My license was issued before

I went to work for them and then Kassmir called

me up to come down and see Mr. Simon and they

discussed the business with me. I signed the ap-

plication and speaking from memory, I went to

work a week later and after I came to work Ran-

dolph talked the matter over with me as to the

method of the business. I preceded Randolph. I

don't know about the application for license but

so far as actual work is concerned, I preceded him.

I mentioned a conversation with Mr. Cromwell

Simon and Mr. Kassmir, which was in the early

days of March, to\vards the middle of March, 1925.

The first time I had a conversation with Mr. Kass-

mir and Mr. Simon there was no one present but

myself and it was in their private office. The con-

versation was a general one about my going to work

for them. I believe that at that time nothing was

said about buying or selling, except as to whether

I would go to work for them. I had many subse-

quent conversations with them and some with refer-

ence to the purchase of stock. They told me that

stock had been purchased. [681]

Questions by Mr. McMILLAN, Representing De-

fendant Robinson.

I left the employment of Cromwell Simon & Co.,

July 2d, 1925. The time that I was introduced to
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Mr. Robinson in the office of Cromwell Simon & Co.,

when Mr. Kassmir and Cromwell Simon were pres-

ent, and I was told that actions were to be taken to

review the action of the Corporation Commissioner

in revoking the license of Cromw^ell Simon & Co.,

was about ten days before I left the employ of

Cromw^ell Simon & Co. I w^as introduced to Rob-

inson as the attorney who w^as going to take up

the matter for them. I had never met him in that

office before.

Recross-examination.

I did not become friendly with Mr. Robinson and

I have not seen him since that time with the ex-

ception of this hearing, half a dozen times. I called

at his office in Los Angeles prior to this hearing and

once in San Francisco. I did not meet Mr. Van
down there that I know of.

Questions by Mr. McDONALD, Representing De-

fendant Kassmir.

I w^as employed by Mr. Simon to work for Crom-

well Simon & Co. Mr. Kassmir made the appoint-

ment for me to meet Mr. Simon. Mr. Kassmir gen-

erally was the connecting link as far as the sales

end was concerned; any matters concerning loans

or collateral were taken up by Mr. Simon; matters

concerning orders w^ere turned over to either one

of them, whichever w^as available.
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TESTIMONY OF HARRY M. KASSMIR, IN
HIS OWN BEHALF.

HARRY M. KASSMIR, one of the defendants,

called as a witness in his own behalf, being first

duly sworn, testified as follows:

Direct Examination.

(By Mr. McDONALD.) [682]

My name is Harry M. Kassmir. I am 37 years

of age and was born in Duluth, Minnesota. For the

last ten years I have been engaged in the brokerage

business. I was employed first in Pittsburg with

O. B. Price & Co., members of the Pittsburg Stock

Exchange, then with J. H. Corbin & Co., Los An-

geles, as salesman; then as associate manager for

J. H. Corbin, and then manager here in San Fran-

cisco ; then with Simon & Co., in San Francisco. I

then went to Los Angeles to assist Mr. Randolph in

organizing the business there. I came back to San

Francisco and opened up a small office known as

the National Bond Company, in the Hobart Build-

ing, and from there I went to Seattle and opened

up business there. I know the defendant Cromwell

Simon and met him under the following circum-

stances. As manager for J. H. Corbin & Co., it

was my business to interview all applicants for posi-

tions. We maintained an advertisement in the

newspapers for salesmen. One day Mr. Simon,

whose name I did not know at the time, walked into

the office in answer to the advertisement and asked

for a position as a salesman. I gave him our plan
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for selling securities and told him about it. He
liked it and told me he would give it a trial. I gave

him three or four prospects cards and he took them

with the necessary stationery and reported back

three or four days later and told me he had called on

these people but did not make any sales. This all

took place in San Francisco. He told me he liked

the plan, but did not like the idea of chasing down

prospects. He was employed by Corbin & Co., as

a salesman. He had a plan of his own that he laid

out to me at that time ; the plan was loaning money

on unlisted stocks. That is, he claimed to have been

in that business in Cleveland. I told him I had no

jurisdiction over the matter and advised him to go

to Los Angeles and see Mr. Corbin in reference to

it, which he did. Thirty days later he came back

with Mr. Corbin. He was to manage this depart-

ment for [683] loaning money on unlisted securi-

ties and I was to manage my end of the business,

selling listed securities on the partial payment plan.

That arrangement continued for about four weeks,

until Mr. Corbin departed for Los Angeles. Simon

started to proposition me to go into business with

him, telling me that I had a large sales following

that would go anywhere with me and asked me to

go along with him and open business. He told me
he had plenty of capital. He told me he was worth

considerable money and had made a killing in Cast

Iron Pipe. I subsequently went into business with

him in the Mills Building under the firm name of

Cromwell Simon & Co., which consisted of Crom-
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well Simon and myself, and the purpose of the busi-

ness was to sell the listed securities on the partial

13ayment plan. Orton E. Goodwin was employed

for the firm by Mr. Simon. He was to act as stat-

istician and direct the sales organization in the

office. He had nothing to do with the control of

the office, that is, he had no power to direct the

policies. He was employed and took his orders

from Mr. Simon. The partnership with Simon was

formed in the early part of 1925. Mr. Simon ap-

plied to the Corporation Commissioner for a brok-

er's license and I joined him and the permit was

granted in Mr. Simon's name. Subsequently, a

permit was granted in the name of Cromwell Simon

and myself operating as Cromwell Simon & Co., at

the instigation of the Corporation Department.

They requested us to file new application so that

both names would appear upon the same. We sub-

sequently had a hearing before the Commission. I

do not remember whether the hearing was before or

after the filing of the second application. It was

around the 5th of May, 1925. Our license was not

revoked at that time. My recollection is that the

Corporation Commissioner revoked the license some

time in June, 1925. At that time, the attorneys for

Cromwell Simon & Co. were Frank Ainsworth,

Frank Hennessy and Frank Powers. At the [684]

time the permit was revoked we changed attorneys

;

we then employed Samuel H. Robinson. That is

when I first met Mr. Robinson. I did not at any

time instruct salesmen not to leave a contract with
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a prospective customer or prospective purchaser of

stock under our plan. They were all instructed to

leave a copy of the contract. They were instructed

to explain the details of the contract in full and

to leave a copy of the contract and as far as I know

that was always done. The petition for a writ of

certiorari was heard in the Superior Court the

days after the Corporation Department rendered

their decision revoking the license of Cromwell

Simon & Co. The matter was decided two or three

months after, along about September 15th.

Mr. Leroy F. Pike was our attorney in Reno,

Nevada. I employed him personally and paid him

a retainer prior to the opening of our office in Reno,

Nevada. He acted as our attorney to secure our

license in the city of Reno for the opening of Crom-

well Simon & Co., there. We went to him for all

advice regarding the office in Reno and also regard-

ing the formation of Cromwell & Co. The first

meeting of the corporation known as Cromwell

& Co. was held in Reno, Nevada. At the time of the

meeting when myself, Mr. Cromwell Simon, Mr.

Robinson and Mr. Pike were present in Reno it

was at the suggestion of Mr. Cromwell Simon that I

subscribed to $50,000 and that was for the purpose

of making a personal issue of stock. After the

Supreme Court denied the writ of certiorari, we

immediately closed the office in the Mills Building.

It was necessary to raise funds immediately, so

that clients of Cromwell Simon & Co. could be taken

care of, and Mr. Randolph broached the proposition
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to me that looked very good, so I could get irame-

diate funds so that our clients could be retained, so

I followed that proposition, and left the details of

the moving in the hands of Mr. Robinson, and Mr.

Parks, I believe, assisted him. I went to Los An-

geles. I had no connection with the Charles Wes-

ley Company, excepting working there. I was with

[685] Mr. Randolph there approximately two

months helping him to organize his sales force and

starting him off so that his business could be suc-

cessful and during that time Mr. Randolph and my-

self paid certain moneys to clients of Cromwell

Simon & Co. We paid between $12,000 and $15,-

000 and I continued paying clients of Cromwell

Simon & Co. up until six months ago, until they put

me in jail, and if I were not in jail to-day I would

be paying them yet.

Cross-examination.

(By Mr. SWEENEY.)
At the meeting in Reno, Mr. Simon, Mr. Robin-

son, myself and the young lady who testified here,

and Mr. Pike, were present and I believe there was

an outsider there, though I do not know whether

he was or not, that is, one of the men who were going

to act as a director. I made no offer of subscrib-

ing $50,000 at that time and I believe the sugges-

tion was made by Mr. Pike. I did not pay the

$50,000. I do not know whether such stock was

voted to me or not. A certain amount of that stock

w^as turned over to Miss Ogier, Miss Oliver, Mrs.
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Biens and Miss Durham. Cromwell Simon and I

broke up partnership in August, 1925, I believe the

early part of August. The bank account of Crom-

well Simon & Co. was placed in my name after the

firm broke up. I do not remember exactly the

time. It w^as a matter of days instead of weeks.

Mr. Simon had signed checks in his possession and

it was necessary to do that. Mr. Simon and my-

self became disassociated. I was continually

wrangling with him because of his being intoxicated

every night, knew that he was taking funds of the

firm, and not using them as they should be used,

taking money that was turned over to him by the

cashier of the Pacific National Bank after the re-

vocation of the permit, refused to return it to the

firm. All checks on the Pacific National Bank
were paid on my signature and Mr. Simon's signa-

ture. I do not remember the [686] the date that

the stock of Cromwell & Co., in Nevada, was turned

over to Miss Oliver and the other people. It was

turned over to them at Mr. Simon's suggestion right

after the formation of Cromwell & Co., the same day

probably. I was in the office of Samuel H. Robin-

son when something was signed by Mrs. Bien and

Miss Durham. I do not think Mr. Simon was

there at that time. Mr. Robinson and I believe

Mr. Randolph and myself were present. The pur-

pose of that Deed of Trust at that time was, Mrs.

Bien suggested it and at her instigation and over

the wishes of Mr. Randolph and myself, that she

wanted to use this money to put into Cromwell
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& Company and later Miss Durham was to repay

the money when she received the money due her on

second mortgages that she held in South Bend,

Indiana; she did not want to cancel them at that

time because she did not want to lose that interest.

That conversation took place within a week or so

after the formation of Cromwell & Co. I do not

know who gave Mr. Robinson instructions to issue

2,000 shares of preferred stock and 500 shares of

common stock to myself and Harry Kassmir, but

it was probably Mr. Simon. I do not remember

the occasion and I did not give the instructions.

There was no discussion when myself, Mr. Ran-

dolph, Mr. Robinson, Mrs. Biens and Miss Dur-

ham was present with reference to that transfer

of stock. At that time, I was selling Mrs. Biens

an interest in Cromwell & Company. I may have

given the instructions that 274 shares of preferred

and 269 shares of common should be transferred

from my stock to Emily A. Biens and Mary Esther

Durham. I did not know at that time that Crom-

well & Company had not been functioning. They

did function as a holding company for Cromwell

Simon & Co. and other offices that were to be opened.

They functioned in Reno, Nevada. I do not know

who their resident agent was. I believe books of

the concern were with Mr. Pike in Reno. Two or

three weeks may have elapsed between the forma-

tion of [687] this company and the time that I,

Mr. Robinson, and Mr. Randolph were down in the

office with Mrs. Biens and Miss Durham about the
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Deed of Trust on the property in Oakland. That

was after the formation of Cromwell & Company.

I remember Miss Oliver. I remember an occasion

when I went out to sell her some stock in Crom-

well & Company. Mr. Randolph and myself sold

her stock at that time. Mr. Simon was not there.

I believe that it was at his direction we called on

her. I do not remember the date I called. I be-

lieve that was also the occasion we sold stock to

Miss Ogier. Mr. Simon was to put the money up

in Cromwell Simon & Co., when we started the

business. I do not remember just how much he

paid in. He made all the necessary payments that

were supposed to be made. I was not to put in any

money. Mr. Simon was to put the money in the

bank when the business of Cromwell Simon & Co.

started. I do not know how much money he put

in. The initial amount put in the Pacific National

Bank might and might not have represented the

amount of money put into the business of Crom-

well Simon & Co. I do not remember what the

amount was or nothing about it. I did not put in

any money. Mr. Simon was to advance all the

money. I do not know how much he advanced. It

Vv^as not a great deal, though. He was to put in a

great deal, but he did not. I remember Mrs. Mc-
Clintock's stock. Mrs. McClintock's stock was not

put up with the Pacific National Bank at that time

that we started in business. I remember she had
20 shares of Pacific Gas & Electric preferred. I

think it had an actual value at that time of about
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80 or 83, something like that. I am familiar with

that loan and the discount card. The $6,700 there

represents a loan on some securities that Mrs. Mc-

Clintock gave to us on her contract. The date of

that loan was March 12th, 1925. I was present

before the Corporation [688] Commissioner dur-

ing the hearing.

Q. Calling your attention to a letter which you

wrote to Mr. Allen across the bay, and which you

are probably familiar with. Exhibit No. ^'SS,"

dated March 8, 1927—paragraph 3—I will read it

to you and ask you if you are familiar with that

paragraph—the paragraph is as follows:

^^Mrs. Biens and Miss Durham had entered

into contract with the firm of Cromwell Simon

& Company for the purchase of different stocks

(I do not remember the dates, but will give

them all to you later). Because of reputation

that Mr. Simon had, unbeknown to me or to my
associates there, the Corporation Department

called Cromwell Simon & Company before them

for a hearing and revoked their permit."

You say that is true ? A. No.

EXCEPTION No. 127.

Mr. HARRIS.—If your Honor please, this is a

letter long after the alleged scheme had ended, and

I move the Court that it be stricken out and the

jury instructed to disregard it, as far as my de-

fendant is concerned.

The COURT.—What is the date of the letter?
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Mr. SWEENEY.—It is dated March 8, 1927.

Mr. McGEE.—The same objection and motion on

behalf of the defendant Goodwin.

The COURT.—The objection will be overruled.

Mr. HARRIS.—Exception.
Mr. McGEE.—Exception.

I believe the paragraph of this letter ^^Unbe-

known to me or to my associates there" refers to

Mr. Simon's reputation and to nobody else. It

says: ^* Because of reputation that Mr. Simon had,

unbeknown to me or to my associates there." I

believe that means just what I have read, referring-

to his reputation, and nobody else. [689] The

reputation of Mr. Simon was 90 per cent of the

cause of the revocation of the permit of Cromwell

Simon S Co. I am familiar with parts of the com-

plaint which was filed by the Corporation Commis-

sioner in connection with the hearing. I could not

say what Mr. Simon had to do with my business

transactions with Mr. Johnson. I instructed Mr.

Robinson to write letters to clients as our attor-

ney. I did not personally accept any money on a

contract with Cromwell Simon & Co., after Septem-,

ber 15th, 1925. The only thing I know about any

acceptance at the office of Cromwell Simon & Co.

was what I have heard here at this trial. I per-

sonally did not receive any money and I could not

say whether Mr. Robinson received any. If he re-

ceived it, it was turned over to Cromwell Simon's

account and used for settling claims and making de-

livery of stocks to clients as they called for them.
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At that time, Cromwell Simon & Co. and myself

were one and the same thing. I did not pay divi-

dends on the company of Cromwell & Company in

Nevada. I paid checks to Miss Oliver and Miss

Ogier in the svim of $241, which represented

amounts equal to the sum they would have received

on collateral or stocks that we held. The $241 check

from Seattle to Mrs. Biens represents dividends on

collateral which was received from her. Mrs. Biens

had no contract or stock in Cromwell & Company

at that time. That is at the time the check was

sent. Their accounts had all been cancelled and

the stocks had been made a personal loan so that

repayment could be made to them. The check for

$241, represents part of the money they had put

up in Cromwell Simon & Co., and Cromwell & Com-

pany, and it does not represent a dividend paid by

Cromwell & Company. That stock had been can-

celled and then the loan had been made on it. I

do not know offhand how many shares these women

had. I have a hazy remembrance of the incident

of Mrs. Biens borrowing $2,500 on Pacific Lumber

stock. I believe Mr. Randolph, [690] Miss Dur-

ham, Mrs. Biens and myself were present at that

time. I do not remember which room in their home

this conversation took place in. Mr. Randolph and

I considered Miss Durham and Mrs. Biens very

close friends and we called there innumerable times

on official visits, and this may have been taken up

one, two or three times. I do not remember the de-

tails of the transaction. I remember I got the
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$2,500. The paragraph that you have just showed

me to read, which is as follows: ^*I did not under-

stand at the time that we spoke about the $1,500

that it would be a necessity to lift that loan at the

bank, so I did not prepare myself for that reason;

but if it is a case of necessity, I will try and arrange

and forw^ard this $1,500 on to you. I am enclos-

ing check for $241 on account of dividend," means

that this $241 is payment on account of the money

that was due to Mrs. Biens and Miss Durham. I

arrived at the amount because they sent up the

amount they wanted and I sent down a check for

what they asked. The statement in Government's

Exhibit No. 96: *^I am enclosing check for $241

as per our conversation," that you have just shown

me, the $241 referred to therein had to do with the

company in Reno. It was concerned with the can-

cellation of their stock certificates and payment on

that account. I w^ent to see Mrs. Biens and Miss

Durham after the failure of Cromwell Simon &
Co., and explained the circumstances and conditions

to them, told them Cromwell & Co. could not func-

tion in the State of California; that there were no

funds to continue along. Told them the only thing-

fair to do would be to assume the obligation myself

and I would pay them so much each month and

would pay them interest as they wanted it. The

amount $241 is part of that loan. I also sent checks

to Miss Oliver. I do not particularly remember the

$70 check; I sent her a couple of thousand dollars

worth of checks. I do not remember just what
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amount. In answer to your question if the [691]

$241 is a loan how did I refer to it as a dividend.

My answer is that it may have been interest on that

loan and I called it a dividend because a dividend is

interest on stock certificates or anything else as the

case may be. I have been in the stock business for

about ten years and in my opinion interest and

dividends are about the same thing. I paid Mr.

Pike his fee, when I first went to him, I retained

Mr. Pike. It w^as not at my suggestion that Crom-

well & Company was started, but rather at the sug-

gestion of Mr. Simon. Mr. Pike was retained at

one time and Cromwell & Company w^as organized

at another time. Mr. Pike was retained as attor-

ney when I first went to Reno and Cromwell &

Co. were probably organized 30 or 60 days after we

had opened in Reno, Nevada. I do not know when

Cromwell & Company was first started. I don't

know whether a check was sent from Cromwell Si-

mon & Company or whether Mr. Robinson sent his

check. The purpose of starting Cromwell & Co. was

so that proper finances could be raised. But proper

finances were not raised. The revocation of Crom-

well Simon & Co. came up and we could not pro-

ceed with it then. I believe that revocation was in

September. We were not in business until Sep-

tember. Cromwell & Company functioned, they

were a holding company for Cromwell Simon &
Co. I believe that the records of Cromwell & Com-

pany will show that. I believe they are in the pos-

session of Mr. Pike. If the minutes of the com-
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pany show that I was president, then I would have

been the president. Part of the books of Cromwell

Simon & Co. were taken by Mr. Simon. Some of

them were moved over to Robinson's office, that is

the last I knew of them. I did business after Au-

gust 1st, 1925, and Parks was the bookkeeper. I

do not know which books Mr. Simon took with him,

but he took some of them. It was agreed that Mr.

Simon was to sell out his business to me. Mr.

Simon did not give me a check at that time for

$1,250. I believe a check [692] for $250 was

given to me. The bank balance was $350 at the

time. I do not remember the date, but a check for

$250 or almost all of the bank account was given to

him and a postdated check for $750 was given to

him I think a week later. These blank check stubs

Avill be with the files of Cromwell Simon & Co.

They were originally removed to Robinson's office.

The account of the Pacific National Bank on Au-

gust 1st that you show me, with a balance of $2,756,

and on August 3d, a withdrawal of $2,300.00, the

$2,300.00 check, was in all probability for some

client, and I do not recall w^hich one was payable to

Mr. Simon. On August 1st, we had on deposit

$2,756.70. The amount of withdrawal indicated,

$2,355.49, is not a check that was given to Mr.

Simon. That check was probably paid to some cli-

ent. I do not remember whether the money trans-

ferred on the next day was transferred to me, open-

ing up a new account. Whether the checks paid to

Mr. Simon were a total of $1,000 or $1,250, I do



840 Samuel H. Robinson and J, W. Randolph

(Testimony of Harry M. Kassmir.)

not remember just now, but I do not at this time

think it was any more. There was a dissolution

agreement drawn up by Mr. Robinson between Mr.

Simon and myself, I think it was drawn up either

in our office or in the office of Mr. Robinson. It

was not drawn in Reno. I am familiar with the

letters written to Johnson only from the indictment

papers. I think Mr. Simon must have been a mem-
ber of the concern when this transaction took place

in Mr. Robinson's office. Mr. Simon was con-

nected when the stock was originally issued to

the women. Referring to Government's Exhibit

No. 29, the date of that letter is August 26th and it

refers to transferring of stock of Cromwell & Com-

pany, and I do not remember w^hether this is the

reissue of that stock or whether it is the original

issue.

The witness reading the first paragraph of Ex-

hibit No. 29: '^This will tardily acknowledge your

letter accompanying [693] the minutes of Crom-

well & Company and Gary & Company, which are

made out in very good shape. Will you please ar-

range to have the following certificates made out"?

First, issue certificates representing 2000 shares of

jDreferred and 500 shares of common capital stock."

The date of that letter is August 26, 1925. Mr.

Simon and myself probably dissolved partnership

just before then, perhaps a few days or a week be-

fore. You are pinning me down, Mr. Sweeney, to

dates, one, two, three, four, or five days on matters

three years ago, and it is awfully hard. It was
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later than August 1st, 1925, when Mr. Simon and

myself dissolved our partnership. The fact that I

was the sole proprietor of Cromwell Simon & Co.

on that date would refresh my recollection.

On Thursday, June 14, 1928, the trial of the

above-entitled cause was resumed.

HARRY M. KASSMIR, one of the defendants,

was called to the witness-stand for continuation of

his cross-examination by Mr. SWEENEY, and the

following proceedings were had.

Simon claims some sort of a dissolution agree-

ment in the early part of August, whether the 1st,

2d or 3d, I do not remember, but he stayed on

for some time after that. The card that you show

me of the account of Cromwell Simon & Co., at the

Pacific National Bank, on the date of August 3,

1925, responded only to my signature. I also had

an account in the Humboldt Bank and on August

2d that account responded only to my signature.

I was on those dates in complete control of the fi-

nances of Cromwell Simon & Company as repre-

sented by those bank accounts. I do not remember

whether it was myself or Mr. Simon who gave the

order to Mr. Robinson to make these transfers of

stock in Cromwell & Company in Nevada. It pos-

sibly was Mr. Simon, and that order was given

around August 26, 1925. That order was given, I

believe, by Mr. [694] Simon. The check for

$3,800, paid by Mrs. Bien to Cromwell Simon &
Co., or Cromwell & Company, was deposited to the

account of Cromwell & Company, subject to my
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signature and the money was used in the business

of Cromwell Simon & Co. I am not familiar with

the check paid by Mr. Johnson of $110. I had an

account at the Bank of Italy in Los Angeles. The

check that you show me with the endorsement is

in the handwriting of Mr. Parks; I do not remem-

ber, it may have been and it may not have been done

under my supervision, and I do not know whether

that check was deposited to my account or not. I

did not authorize Mr. Parks to sign my name to

that check. No, I do not believe Mr. Parks stole

the check; he signed Cromwell Simon & Co., per

my signature to many a thing. If he said he de-

posited it to my account in the Bank of Italy at

Los Angeles, why he did. The first time I saw

the check was in the County Jail when Mr. Madeira

showed it to me. I do not know what became of

the money from that check. It was probably de-

posited to my account, if Mr. Parks said so, and

w^as paid to some other client of Cromwell Simon

& Co. I paid out to approximately seventy-five or

one hundred people and I do not know to whom
that particular money went, during that time they

were all on me. I believe you showed me the letter

of September 22d that I wrote to Mrs. Biens with

respect to her stock certificates. I did not see the

letter of February 22, 1926, which I wrote with

reference to Mrs. Biens' stock certificates. I paid

the check for $241 because Mrs. Biens or Miss Dur-

ham w^rote requesting a check for that amount; I

have not the letter that they wrote. I paid $241
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a couple or three times. They were not holding

any stock in Cromwell & Company at that time,

their stock had been cancelled and a personal loan

made of what they had put into Cromwell & Com-

pany and Cromwell Simon & Co. That was right

after the failure of Cromwell Simon & Co. The

evidence that I have of that is the [695] testi-

mony of Miss Durham, which she gave on the stand,

which was that I went over there and talked to them

and made a loan of it. Miss Durham's testimon}^

is not that that was prior to the transaction of

August 26th. The contract signed by Miss Durham
at that time was similar to the contract signed by

Mrs. McClintock. Miss Oliver did not sign any

contract. The letter that you show me on the letter-

head of Thomas Allen Co., dated February 19, 1926,

which reads: ^'In reference to the stock certificates,

I still have them, as I really was too busy to have

the names changed properly, but will do so in the

very near future and send them to you," was writ-

ten because they wanted to have the certificate for

the stock they had given me. They had something

to show that I owed the money. I believe I did send

them the money. I went to see Miss Oliver and

Miss Ogier at the request of Mr. Simon. I do not

recall a notation made at that time in reference

to the stock. The receipts. Government Exhibit 61,

is my handwriting and is dated August 7, 1925.

That stock, I believe, Mr. Randolph or myself, I

do not remember which, made a loan of the exact

market value of the California Packing Company
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stock to them. The East Bay Water Stock I believe

they wanted sold. California Packing, I believe,

was Miss Ogier's stock and the exact amount at

the market at that time I think was $500 and some

dollars and some cents, and that money they put

into Cromwell & Company on August 7th. Mr.

Simon was still around the company at that time.

I do not remember the date of the dissolution agree-

ment between Mr. Simon and myself. I said it

was the first part of August some time. I do not

at this time recall a check for |1,080 from Mr.

Kane of Carson City. I do not believe that I ever

saw the check. It was deposited to my account.

The check is dated September 14th, 1925, and was

received at my bank on September 16th. It was

after the decision was handed down by Judge Deasy

[696] with reference to revocation of license of

Cromwell Simon to do business and the money was

not returned to Mr. Kane because a contract had

already been entered into with him. The contract

and check w^ere sent down and the contract was

received in all probability at the same time the

check was. I did not continue to do business after

we had been put out of business. The $1,200 of

Miss Clara Oliver and the loan made on the Cali-

fornia Packing, that did not represent the loan, or

any part of it. I believe that was part of the money

Miss Oliver put in the Cromwell & Company. No,

she was not a special client, but she would not talk

to anyone but me. Mr. Cromwell Simon got some

of the books of Cromwell Simon & Co. I am not
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familiar with bookkeeping and do not know the

names of the books kept by that company. I know

that he ran awav with the books because we missed

some of the records, but I do not remember which

ones. They disappeared at the time of his dis-

appearance. At the time that Cromwell Simon &

Co. ceased to function, Mr. Parks made a copy

of the accounts and I had some sort of a copy

of customers' accounts so I could go and settle with

them. I do not know whether I still have it, but

believe I have. A copy was not left with Wesley

& Company. Mr. Randolph drove his car to Los

Angeles and I drove mine, but we followed very

closely, a couple of hundred yards; we were to-

gether practically. The letter w^ritten by me to

Miss Oliver and which reads, '^Was indeed very

glad to have received your letter of May 3rd, and

was also glad that you received check for $25. In

reference to check for interest from Los Angeles,

if you do not receive this within the next few days

let me know how much this is and I will send you

a check for it.'' Mr. Randolph took over some of

the accounts of Cromwell Simon & Co., in order to

help out, and I believe he took over one or two of

her accounts, and I always tried to send her a check

for what she w^ould have received in interest and

possibly [697] she wrote me and told me she had

not received the check, so I w^rote that letter in

reply. The letter written by me on March 15, 1926,

which reads as follows: ^^I shall see that you have

your dividends in your hands by April 5th and will
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do everything possible to see that you will not have

to worry about your bank loan on May 17th/' means

I was trying my best to she should get money, and

by dividends I meant interest on the amount she

had loaned. In my letter to Attorney Allen, where

I used the language, '' myself and my associates,"

by my associates, I meant everyone comiected ^^ith

Cromwell Simon & Co., employees and everyone

else. Mr. Randolph and myself became very

friendly. Mr. Simon and myself worked for Corbin

Company. I worked there until Simon weaned

me away from them. I believe the employment

of the two of us commenced in the early part of

1925, or the latter part of 1924, and I was employed

as manager. Mr. Goodwin was not connected with

us at that time. I believe he was with some other

brokerage company at that time. Mr. Robinson was

not in Reno. Mr. Robinson was there after the for-

mation or during the formation of Cromwell &

Company. I was up there with Mr. McCaffrey. I

do not believe that Mr. Robinson had met Mr. Pike

at that time. Mr. Robinson for the first time, to

the best of my recollection, met him then, although

he had had some correspondence at my instigation

and Mr. Simon's instigation. No, I did not send

Miss Oliver any dividends or anybody else any divi-

dends from Cromwell & Company, because the com-

pany did not earn any. Yes, I had stock down in

the Humboldt Bank; they took over the stock that

we were carrying for our clients of Cromwell Simon

& Co., and carried it as a loan in their bank. That
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accomit was sold out after the failure of Cromwell

Simon & Co., when they refused to carry it any

longer. I distributed the funds as best [698] I

could among the clients. They forced the sale of

it. I did not have the money to lift it. The letter

you show me dated September 14th addressed to the

Humboldt Bank and which shows my signature, the

letter which reads as follows was written by me:

*' Humboldt Bank,

''Mills Building,

''San Francisco.
'

' Attention—Mr. Lovejoy

.

*' Gentlemen:

—

"Please sell for our account the following stocks

that you are carrying for our loan account:

—

280 shares—Pacific Oil.

120 " —Standard Oil of California.

20 " —Sx)erry Flour, Preferred.

35 " —Union Sugar, Common.

5 " —Seaboard Air Line.

10 " —Standard Oil of Indiana.

4 " —Union Sugar, Preferred.

10 " —Armour Class 'A.'

10 " —Foster and Kleiser.

10 " —Shell Union Oil.

"Very truly yours,

"CROMWELL SIMON & COMPANY.
"HARRY M. KASSMIR.''

I was never knovni under the name of L. Davis,

but used the name of L. Davis, when I came down
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to San Francisco. Cromwell Simon was not a

member of the firm of Thomas Allen & Company.

Redirect Examination.

I used the name of L. Davis because it was neces-

sary for me to come to San Francisco, and it was

on a Saturday afternoon, and I advised with my
attorney in Seattle at that time, and who still is,

and there is an indictment pending against

me in Seattle which is a continuation of the busi-

ness here, and I told him what the circumstances

were, and he said, ^^If you are going to get down

there, you can go down there, but use some other

name, but do not use your own and get back as

quickly as you can." So he said, ^* Drive to Port-

land so the folks in Seattle will not know you are

even going and you can leave over the week-end

and no one will know you ever went." So I drove

to Portland and bought a round-trip ticket and

used the first name that came into my head [699]

and signed it that way, because I did not want my
name on any ticket so that they would know I left

Seattle.

After the dissolution of Cromwell Simon & Co.,

Mr. Simon stayed around for a considerable length

of time and was at the office every day and he was

giving orders and requesting money the same as

before. When I said yesterday that I did not know

who the resident agent in Nevada was, I understood

Mr. Sweeney to mean by the resident agent, who

was provided by the Corporation Laws of the State
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of Nevada at that time. Mr. McCaffrey was the

agent for Cromwell Simon & Co.

RecrOSS-examination

.

The indictment in Seattle was practically a con-

tinuation of this business here. Mr. Randolph was

not in Seattle while I was conducting the business

of Thomas Allen & Co. With respect to the

statement that I made yesterday with regard to a

conversation that occurred in Mr. Robinson's office

when Mrs. Biens and Miss Durham was there, and

when. I used these words, '^Mrs. Biens was there,

Miss Durham, Mr. Robinson and myself and I be-

lieve, Mr. Randolph." I am not certain whether

Mr. Randolph was there or not. The attorney I

referred to in Seattle was not Samuel H. Robin-

son.

TESTIMONY OF ALEX TASSLOFF, FOR THE
DEFENDANT KASSMIR.

ALEX TASSLOFF, a witness called on behalf

of defendant Kassmir, being first duly sworn, tes-

tified as follows

:

My name is Alex Tassloff and I reside at 1131

Rhode Island Street, San Francisco, and I own a

cigar-store on the corner of Geary and Jones. I

know Mr. Cromwell Simon; he was a customer at

my cigar-store. I remember an occasion in the

summer of 1925 of Mr. Cromwell Simon being pres-

ent in my cigar-store and at that time I saw Mr.

Cromwell with a large sum of money. He came
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into the barber-shop and asked for a $10 bill. The

barber refused him and [700] he said, ''Now, I

have money; do not be scared to loan me any

money," and the barber says, ''I can't loan you any

money, because I have not got it," and he said,

''You are scared to loan me money, and I will show

vou I have some money, '

' and he went out and came

back in about fifteen or twenty minutes and he

flashed about $50,000, all in thousand-dollar bills.

He said, "I vnll show you I have money."

Cross-examination.

This took place in my cigar-store at Geary &
Jones about four o'clock some time in August. I

do not remember the day. I think it was the last

part of August, about the 28th or 29th. I do not

think it could have been in September, and it could

not have been in July. I judge he had about $50,-

000 or a little more. I did not count it, but he

showed it right in front of me and spread it right

out. He was so close to me that I could almost say

he had $50,000. I am not related to Mr. Kassmir.

[701]

TESTIMONY OF J. W. RANDOLPH, IN HIS
OWN BEHALF.

J. W. RANDOLPH, one of the defendants,

called as a witness in his own behalf, being first

dulv sworn, testified as follows:
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Direct Examination.

(By Mr. HARRIS.)

I am 44 years of age and I reside at the present

time in Los Angeles. Before going to Los Angeles

I resided at San Francisco. San Francisco has

been my home for many years and my family live

here. I first came in contact with Mr. Simon in

the first part of February, 1925, and with Mr.

Kassmir in the first part of March, 1925. I did

not know either of these gentlemen before that and

at that time I did not know Mr. Goodwin or Mr.

Robinson. I first met Mr. Simon in the office of

J. H. Corbin & Co., San Francisco. I had a con-

versation with him at that time and nobody was

present but Simon and myself. That was in the

early part of February, 1925, and it had to do with

the partial payment plan of purchasing securities.

It was a general conversation and had to do with

the feasibility of the purchase of New York Stock

Exchange stocks and stocks on other recognized

exchanges throughout the country on the partial

payment plan. Nothing was said at that time about

my being employed. I next met Mr. Simon on Mont-

gomery Street about ten days later. Nobody else

was present at that time. We exchanged greetings

and he asked me if I would call at his office and

discuss further the partial payment plan. I called

at his office later and had further conversation with

him about the middle of February, 1925, Simon

and myself being the only persons present. He
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discussed the partial payment plan as expounded

by J. H. Corbin & Co., and he asked me if I would

like to represent the company as a salesman. He
offered me a position but I did not accept it. I

told him I would let him know and that I was not

in the market for a position as salesman at that

[702] time. In the latter part of February I

talked with him in the office of J. H. Corbin & Com-

pany. He told me he was going into business for

himself and would like to see me a little later on.

I asked him how he was fixed financially, whether

he was in a position to obtain a broker's license

and whether his credentials were such that he could

conduct a partial payment plan or any business for

that matter. He told me that he was, that he was

worth $200,000.00, that he was a personal friend

of J. H. Corbin, that Corbin would go on his note

for any amount of money and that he had creden-

tials to satisfy me or anyone else regarding his

standing, that he was going into business for him-

self, and I told him I would see him a little later

on but he said: ^^You cannot see me here but you

will have to come down to the Mills Building,"

and I told him that I would and I did. I saw him

in the Mills Building in the first part of March and

I had a very brief conversation with him at that

time. Simon and myself alone being present dur-

ing the first part of the conversation and Mr. Kass-

mir being present at the second part of the con-

versation. I went into the Mills Building on the

second floor and met Mr. Simon and talked with
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him further about the plan that he was entering

into concerning the partial payment plan in par-

ticular and he asked me to talk with Mr. Kassmir

who would give me the ideas and expound the in-

formation in that sort of an organization with re-

spect to the work of sales representatives. I signed

an application to represent Cromwell Simon as a

salesman. The application was to the State Corpo-

ration Department to represent Cromwell Simon as

a broker. I did not immediately enter upon my du-

ties. I entered upon my duties about ten days or

two weeks later. Up to that time I did not meet

Mr. Robinson or Mr. Goodwin. I met Mr. Goodwin

about two weeks after I had signed the application

when I returned to the office. Towards the latter

part of March I started to make [703] sales for

Cromwell Simon & Company. The first sale I

made was on 25 shares of Studebaker. I don't re-

member the name of the man to whom I fold it but

he was with the State Engineering Department

with offices in the Ferry Building. I delivered the

stock to him personally. I cannot give you the de-

tails except that he purchased 25 shares of Stude-

baker on the partial payment plan and I believe that

he made one payment, one subsequent quarterly

23ayment or maybe two; I believe that between the

first and second subsequent quarterly payments a

telephone came to the office that he wanted delivery

of the stock, sent his check in, the stock was picked

out of the collateral account and I took it down to

him. When I went to work for Cromwell Simon
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& Company in March, I did nothing other than to

secure purchases of stocks on the partial payment

13lan. I did not take any part in any conference

with Mr. Simon or Mr. Kassmir concerning the

policies of the company. Nor did I take any part

in the direction of the manner in which sales should

be made. I had nothing to do with anything in

regard to Cromwell Simon & Company other than

what I have just told you, securing purchases of

listed stocks according to the contracts. I met

Mrs. Beans prior to the first part of April or the

latter part of March. I do not think I sold Mrs.

Beans any stock before that, but while sales man-

ager for a nation-wide organization, Mrs. Beans

came into the office in Oakland and inquired about

some stock that she had purchased some two or

three years prior to that particular time. She called

several times and she made several purchases of

different stocks from this concern. I believe that

I telephoned Mrs. Beans the latter part of March

or the first part of April. I had access, as a sales-

man of Cromwell Simon & Co. to lists of stocks of

the lists of stock buyers and in pursuing those lists,

I ran across the name of Mrs. Beans, which, of

course, I recognized and I phoned her and asked

her if she would [704] like to know more about

the company I was with. She said yes. I asked

if I might call and she said yes, within a few days,

which I did. I am quite sure that Miss Durham

called at this office in Oakland with Mrs. Beans

when she made inquiry about her former pur-
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chases of stock. I called on Mrs. Beans at her

home in Oakland, where and she and myself were

present. We had a general conversation about

investments and an exchange of greetings and as

to what had become of her investments, then the

conversation led to the business that I was in at

that particular time. I went into it quite thor-

oughly with her, telling her that it might be the op-

portunity that she was looking for to take some

of the unlisted stocks that she had purchased and

switch them into listed stocks and when I say listed

stocks I mean listed stocks having a pretty active

market, stocks of companies which are part and

parcel of the basic industries of this country, which

sounded very good to Mrs. Beans and she said,

^'What do you mean by unlisted stocks'?" I said:

'^You have quite lot of unlisted stocks." And she

said, ^'Yes, I have." I said, ^^You have some De
Gorgio Fruit Corporation stock," and she said,

'^Yes," and I said, ^'Why not use that; it has a

collateral value, and if it has the right kind of col-

lateral value it is better by far for you to use it

against purchases of listed stocks than it would be

to let it stay, as it is doing nothing for you."

Mrs. Beans said she was a little disappointed with

her purchase of unlisted stocks and took very

kindly to the opportunity of switching them into

listed stocks. I had a complete set of literature of

Cromwell Simon & Company at that time. Briefly,

we discussed the contract and the terms, but did

not go into any details with her at that time. She



856 Samuel H, Bohinson and J. W, Randolph

(Testimony of J. W. Randolph.)

told me that she had loaned her fruit corporation

stock and some other unlisted stocks to an organi-

zation in Oakland, but she did not know on what

basis, and did not know whether they were avail-

able, but that she might [705] have some stock

in her safe deposit and that she would look into it

and if I would call or telephone in a few days she

would give me an answer. I saw her again three

or four days later at her home. She told me at

this time that she had invested the fruit stock with

this loan organization in Oakland, and that it

could not be secured as it was tied up for a year

but she had some A. W. Scott stock and asked if

it had a collateral value. I phoned the office to

ascertain this and received an affirmative answer

and told Mrs. Beans the approximate market price

that had been given me and she said that she would

use the A. W. Scott stock. That was all that

there was to that interview. She did not buy at

that time and made no purchase. She subsequently

signed a purchase order in which the Scott stock

was used. I do not recall who was present and it

took place at Mrs. Beans' home in Oakland. She

secured her Scott stock and before leaving the of-

fice I got its collateral value as of that date and

I told her that it had a sufficient collateral value

to carry 100 shares of Studebaker at the present

market and the sale was made on that basis.

There was no question regarding the position of

Studebaker, as it had to do with the automobile

industry and this company had a record of having
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paid dividends over a great many years. It had

a consistent earning power and was low and be-

hind the market, and had a good bank sponsorship

and was a good buy at 40. I believed those repre-

sentations when I made them. I took the Scott

stock over to Cromwell Simon Company with the

order. The Scott stock was to be used as collat-

eral. I turned it in to Cromwell Simon & Com-

pany and got my commission which was 2% per

cent of the amount of the contract, meaning if the

contract were for $5,000, my commission would be

for 2% per cent of that amount. After that trans-

action I continued to work for Cromwell Simon &
Company but left town because the office did not

have enough prospects to keep three or four good

men busy and I went out of town for them. The

next transaction with Mrs. Beans was when I called

at her house and on [706] this occasion Miss

Durham was introduced or, rather, I was intro-

duced to Miss Durham. There was nobody else

present and it was after I had been out of town

between seven and ten days. Mrs. Beans told me
she had received a call from Mr. Scott and inquired

whether or not she knew that her stock had been

sent to his office and she said no. She also told

me that as far as she went, she was satisfied with

the transaction as it was, and was not interested

in it further. At that time she said nothing about

having been in the office of Cromwell Simon &
Company. At a subsequent conversation a few

days after that she told me that she had been in
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the office of Cromwell Simon & Co. when Mrs.

Beans and myself were alone in her home in Oak-

land. Her phone rang and she said that Mr. Scott

was on the phone and that she was going over to

his office, which she did. I did not go with her to

Mr. Scott's office. I did not have any conversation

with Mrs. Beans such as was testified to wherein

she called attention to the fact that this stock was

supposed to be there as collateral and the firm of

Cromwell Simon & Co. were trying to sell it. The

next time I saw her she told me she had been to the

office of Cromwell Simon & Co. and had met Mr.

Simon and Mr. Kassmir and from there she went

to the office of A. W. Scott and gave her consent

to the sale of the stock. I had a conversation with

Mr. Simon about the matter of this collateral being

used in the sale. It was right after Mrs. Beans

told me she had given her consent to the sale of

the A. W. Scott stock, possibly the day after. The

conversation was in the office of Cromwell Simon

& Company between Simon and myself. I asked

him to explain the reason for the sale of the Scott

stock, when he had assured me that collateral or

stock accepted by salesmen as collateral would be

put into their collateral account, except in cases

where in his opinion the market for a particular

unlisted stock was sagging, and where there was

a [707] question that the value of the stock

would drop, and in that event they would sell. I

told Mr. Simon Mrs. Beans was a friend of mine

and that under no circumstances could anything
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happen about that transaction to Mrs. Beans or

any of my clients. He said, ^^If Mrs. Beans wants

her stock, or wants her check, she can get it by tele-

phoning this office, or coming to this office.'' (The

witness snaps his fingers.) That was Simon's

method of emphasizing something that he was sure

of. I saw Mrs. Beans from time to time after that.

I had no distinct further business transactions with

Mrs. Beans. I took part in conversations beyond

that first transaction. I don't recall the exact

time but Mrs. Beans expressed a desire to increase

her holdings of Studebaker and one or two other

motor stocks. I believe Mr. Kassmir and myself

were present when she expressed this desire and

it was at her home. The conversation started one

evening and went into another evening and un-

doubtedly went over three or four evenings. Mrs.

Beans mentioned various motor stocks and said

that she had some stock that she would like to use,

mentioning the name Leaver, but there was some-

thing about the way she had the stock placed that

she was not sure as to whether she could get that

stock. There was a matter of friendship between

Mr. Leaver, Sr., and Mr. Leaver, Jr., and Mrs.

Beans and she then stated that she had some lum-

ber company stock. She did not know whether or

not the stock had a market and, therefore she did

not know whether the stock had a collateral value

but she would inquire from her bank and ascertain

the amount of the loan that she could get. Her

statement here that she obtained a loan upon that
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stock and that Mr. Kassmir and myself drove her

down to about a block from the bank on that oc-

casion is correct with the exception that we drove

her there upon her request. The conversation re-

garding the securing of the $2,500 as a loan against

Pacific Lumber stock was a suggestion of Mrs.

Beans. [708] Mrs. Beans named her own bank

in Oakland. The conversation was held in the

home of Mrs. Beans. I don't recall the exact date.

It was some time in June of 1925. The conversa-

tion was between Mr. Kassmir, Mrs. Beans and

myself. Mrs. said that we might try to ar-

range a loan on this in San Francisco. With that

idea in mind she called in the office of Cromwell

Simon & Co. with Miss Durham with this stock. I

did nothing from that time on. Miss Durham and

Mrs. Beans arrived at the office and Mr. Kassmir

told them that it was not possible to arrange for

a loan in San Francisco. We then went to Oak-

land. We went to the bank that Mrs. Beans did

business with. We drove them within a block of

the bank with which Mrs. Beans transacted busi-

ness. When we drove within a block of the bank

she said that it would be well to let her out a block

from the bank as she did not wish us to go into

the bank with her because she did not want her

banker to know her reasons for asking for a loan

on this lumber company stock. Then the ladies

left us and they came back. Then the transaction

was closed. No money was given me nor was the

check given me. The testimony by Miss Durham
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when she says that the $2,500 check was handed to

Mr. Kassmir and he handed it to me, and that in

another instance a $1,700 check was given to Mr.

Kassmir and he handed it to me, is incorrect. Nei-

ther of these incidents took place. I did not fix

the time for this transaction because I did not re-

call the exact time. I have sold other stock for

Cromwell Simon & Co. to others than these people.

I covered a section of the country within a radius

of 125 or 150 miles. I was not in the office of

Cromwell Simon every day. I was away from the

office and this City for two-thirds of the time. Up
to the last sale, I knew nothing or had heard noth-

ing about any difficulty of Cromwell Simon &
Company with the Corporation Department. I

was in Salinas between the 15th and 20th of June

at the breakfast table and I picked up a newspaper

and that was the first time that it had come [709]

to my attention that there was any trouble with

the Corporation Department. An item in the pa-

per to the effect that the license of Cromwell Simon

& Company had been revoked brought the matter

to my attention.

Thereupon MAYNARD DIXON was called as a

character witness on behalf of the defendant Good-

win.

Thereupon CHAUNCEY TRAMUTOLO was

called as a character witness on behalf of the defend-

ant Goodwin.
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TESTIMONY OP J. W. EANDOLPH, IN HIS
OWN BEHALF.

Testimony of J. W. RANDOLPH, direct ex-

amination (resumed).

After the telephone conversation with Mr. Good-

win from Salinas, I returned to San Francisco and

talked to Mr. Simon with regard to the Corporation

Department matter, and that was within two or

three days after I had read of the revocation of the

permit. I asked Mr. Simon to tell me the nature

of the complaint of the Corporation Department and

Mr. Simon stated that Mr. J. H. Corbin had written

the Corporation Department a letter of a derogatory

nature with respect to Cromwell Simon & Co. I

asked him why Mr. Corbin would do a thing of that

kind in view of the fact that Mr. Simon had told

me when I first talked to him that Mr. Corbin had

highly recommended him and Simon said it was

because of some of the business that Corbin and

Company had enjoyed had been taken over by Crom-

well Simon and Company. That Corbin made claim

to be the father of the partial payment plan in

California and had sufficient strength to do away

with competition. Mr. Simon said that his attor-

neys had applied for a Writ of Review and that

the [710] business of Cromwell Simon & Co.

would go on as usual. I did not receive any notice

from the Corporation Department with respect to

my license at that time and received no notice

revoking it up until the time I made application for
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a broker's license and as far as any official informa-

tion that I had received from the Department I was

still in good standing as an agent for Cromwell

Simon & Company and continued to act as a sales-

man. With respect to the De Gorgio Fruit stock

of Mr. Johnson, I got that stock from Mr. Johnson

at Salinas and took it to the office with an order

for Standard Oil stock. I had nothing further to

do with the transaction. I do not remember the

letter introduced in evidence purporting to be

written by me in which reference is made to a

letter from Mr. Johnson to Mr. Wallace. I would

have to see the letter to tell whether I wrote it or

not. Mr. Johnson did not ever make any complaint

to me personally before I left Cromwell Simon &
Co. that he had been in any way wrongfully treated

by them nor did I have any complaint from any of

my clients during the entire period of my stay with

Cromwell Simon & Company as to being wrongfully

treated or improperly treated by Cromwell Simon

& Company. I was present at several conversations

at Mrs. Beans' house and the subject of the mort-

gage was talked on possibly three or four times.

I do not recall anything being said in those con-

versations as to what was to be done with the pro-

ceeds of that mortgage. I was not present in tJie

Hobart Building when Mrs. Beans stated she signed

a mortgage. After the conversation held in the

home of Mrs. Beans, I had nothing further to do

with the obtaining of the mortgage nor with any

Deed of Trust, nor did I learn whether the trans-
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action was consummated nor did I obtain any of the

proceeds thereof. In any conversation that I had in

Mrs. Beans' home, there was nothing said with

respect to a bank, but it was said that the company's

chai'ter provision was broad [711] e'nough to

enable him to conduct a brokerage business as w^ell

as accept stock and bonds and cash for deposit

to be used in the business. Mr. Kassmir made that

statement and the subject of discussion at that time

was general business. Nothing was said at that

time about the name of this corporation nor the

amount of capital stock nor the character of the

stock. I had nothing whatever to do with the

organization of Cromwell & Company. I had not

interviewed any attorney or discussed the character

of its organization with anyone. I cannot say that

I knew it was organized prior to the time I left

Cromwell Simon & Company. Nor did I receive

any proceeds or money from the sale of any stock

of Cromwell & Company. I had not undertaken

personally or by written document to pay Mrs.

Beans or Miss Durham any money. I did not take

any part in the consolidation into a loan of the

matters concerning Mrs. Beans or Miss Durham

as has been testified to by Mr. Kassmir and Mrs.

Beans and I did not know anything about it at

the time I left Cromwell Simon & Company. I

became office or sales manager two or three weeks

after Mr. Goodwin left Cromwell Simon & Com-

pany. It would be somewhere around the middle

or latter part of July. Mr. Simon first spoke to
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me about becoming office manager and Mr. Kassmir

later spoke to me about it. Mr. Kassmir told me
that Goodwin had left the organization but hoped

that he would not be gone permanently. But in

the event that he stayed away for any length of

time, it would be necessary to put someone in his

position. Mr. Pigott was anxious to secure it and

no decision had been arrived at as to whether or not

he would get the position, and I told Kassmir that

it was immaterial to me as I would prefer my work

on the outside in the fresh air. I finally took the

position. At the time there was a change in the

remuneration I received. Up to that time I had

been receiving 2% per cent as salesman. After be-

coming office manager I was to receive [712] two-

thirds of one per cent of the total contract price

of contracts sold by all of the salesmen. That is

what is known as an overriding commission and that

continued up until the time I left Cromw-ell Simon

& Co.

I first took steps towards organizing my ow^n con-

cern the latter part of May or the first part of June.

I went to Los Angeles and stayed there approxi-

mately ten days investigating conditions and laying

the foundation for my business by renewing ac-

quaintances with the different brokers that I had

known previous to that time and discussed the pos-

sibility of that particular business in Los Angeles

with friends of mine who were quite large investors.

I told Mr. Goodwin of Cromwell Simon & Company
that I was contemplating going into the partial
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payment plan business. I told him this before he

went to Los Angeles and I mentioned it casually

to Mr. Kassmir. I came back to San Francisco.

I next took further steps towards establishing my
own business in the early part of September. I did

nothing during June, July and August towards this

because of illness and death in my family. My
father died during that period. Around the first

of September I went to the office of Mr. Robinson

to secure legal advice and have the necessary ap-

plication papers made out. I had met Mr. Robin-

son in the offices of Cromwell Simon & Company

but had had no business transactions with him.

That was September 7th or 8th and I had not been

in his office any time prior to that. I, at that time,

employed Mr. Robinson to make application for me
to the Corporation Department. The application

was granted and I received my permit about the

middle of September. About a week after I re-

ceived the permit I opened offices in Los Angeles.

This was about the 22d of September. At that

time I spoke to Mr. Kassmir about going down to

Los Angeles. These conversations with Mr. Kass-

mir occurred over several days. At the time that

I got my broker's license [713] I got the revoca-

tion of my broker's license. The conversation with

Kassmir was in the office of Cromwell Simon &
Company and they concerned his coming down to

Los Angeles with me. Kassmir at that time con-

templated going to Nevada. He told me of his

contacts in Los Angeles which he said would be
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valuable to me. He said he had been with J. H.

Corbin & Company in Los Angeles and knew many
men who had been connected with the partial pay-

ment business of dealing in securities and that he

knew two or three good office managers and some

of them personally, and that introductions from him

or introductions by him would aid me materially

in getting started. The question of the affairs of

Cromwell Simon & Company were discussed at that

time also. This was in the middle of September.

I asked Mr. Kassmir as to the affairs of Cromwell

Simon & Company and he told me with a few

thousand dollars, I think he said $5,000 plus, what

he had, meaning stock and cash, would enable him

to pay off providing it was not necessary for him

to liquidate all at once. He said that many of the

contracts had over a year to run and that h6 did not

anticipate any trouble on that score. I asked him

about the Oakland and Salinas plants that I had

written business for and told him that these would

have to be taken care of. He agreed with me and

I promised at that time that if necessary, I would

assist. I asked him how much he could spare

between that time and the time he wanted to go

to Nevada and he told me a few weeks would not

make any difference so we decided to go to Los

Angeles together. I told Kassmir I would take care

of his expenses person and expenses incidental to

get these introductions for me and we would arrange

at that time on a basis of $200 a week, which he

said was satisfactory to him. The conversation
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that Mr. Pigott testified to as having occurred on

the first part of September, 1925, when Mr. Pigott

said that I, Kassmir and Robinson came in waving

broker's certificate of [714] Charles Wesley

Company and saying, ^^Well, we will start the whole

thing over again in Los Angeles,'' never took place.

I did not have a broker's license in the early part

of September. I had no conversation at which

Mr. Pigott, Mr. Kassmir, Mr. Robinson and myself

were present. Mr. Pigott was a salesman for

Charles Wesley Company later and I do not recall

whether the arrangement was made by me or some-

one else. I made a number of sales for the Charles

Wesley Company. I was first informed of the

result of the action of the Superior Court refusing

to review the action of the Corporation Department

about the 17th or the 18th of September, 1925.

From the time I made application for my license

until I left I was making preparations necessary

for my going down to Los Angeles. I had a con-

versation with Mr. Kassmir about printing. I

asked him to leave me have Cromwell Simon &

Company's forms. He asked me what I wanted

them for, and I told him that because Judge Shaw

had draw^n up the contract particularly and the

other forms that had to do with collateral that it

would save me hiring an attorney and although I

contemplated a change in the contract I could start

with these forms. I paid for the printing. I went

on to Los Angeles and Kassmir went with me. My
ofl&ce was in the Edwards & Wildey Building. I
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made the arrangements for the lease, Kassmir did not

sign the lease. I made arrangements for the open-

ing of the bank account and Kassmir had no author-

ity to sign the checks. I bought the furniture and

paid for it, and Kassmir paid nothing. Kassmir

remained in Los Angeles from the latter part of

September until the forepart of November, with

trips in between from Los Angeles to San Fran-

cisco. This same arrangement that I have detailed

continued during the entire period with Kassmir.

After that Mr. Kassmir left. From the middle

of November I had no further dealings with him

except in settling two or three accounts of Crom-

well Simon & Company, accounts that I had sold.

I did not go to Seattle with him nor did [715]

I take any part in that business up there. After

Mr. Robinson was employed by me as attorney to

handle my application before the Corporation De-

partment he continued to be employed by me as an

attorney but he did not receive any interest in the

Charles Wesley Company. He advised me in San

Francisco and he came south on business matters

for me and continued to act as my attorney.

I did not at any time offer any stock to Miss

Oliver in Cromwell & Company. I made two visits

as I recall it to the home of Miss Oliver and Mrs.

Ogier, and no business was carried on during any

of these visits. These visits were some time after

I took Mr. Goodwin's position, which would be

about the middle of July. The firm of Wesley &
Company nor myself did not sell any stock to Miss
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Oliver. With respect to the certificate introduced

here purporting to be sold to Miss Oliver that

originally came from Cromwell Simon & Company's

accounts on the basis that the amount of money
involved and the original sale of contract would be

turned over to the Charles Wesley Company. That

amount was never turned over to me. In the state-

ment which I sent Miss Oliver, there was a mem-
orandum at the bottom of the statement to the

effect that the figures on that statement gave effect

to the account as it wovild stand on our books of

Charles Wesley Company, the initial payments upon

receipt from the northern broker. The arrange-

ment was contemplated by myself and Mr. Kassmir

and Mr. Kassmir did not or was not able to carry

it out and it was with respect to some shares of

Marland Oil stock. At that time I was carrying

a line of Marland stock. I made an advancement

of money to Mr. Kassmir and to the clients of

Cromwell Simon & Co. Three or four days after

I arrived in Los Angeles I secured a loan of $3,000

from Mr. Kassmir and we paid that almost im-

mediately. I cannot tell you exactly my financial

means the time I went to Los Angeles for the reason

that I do not know the market on the substantial

amount of [716] unlisted stocks that I had; my
listed stocks, liquid, that is, that could be made

immediately liquid, were approximately $6,000 and

my checking account would run about $800 or $1,000

more or less. I had other unlisted assets, that is,

stocks not listed on any exchange. After I started,
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the condition of business was exceptionally line. I

made money right from the start. During Mr.

Kassmir's stay in Los Angeles and after his return

to San Francisco I advanced to him in repayment

of this loan, as salary and in settlement of Crom-

well Simon & Company's clients a total of $15,000

plus and that included everything except some

Studebaker and Dodge stock that had been de-

livered to Cromwell Simon & Company clients.

There was a discussion between Kassmir and myself

after I got down and with respect to my taking an

interest in his business by the putting of assets and

whatever belonged to the Charles Wesley Company
into the business of Cromwell & Company. But no

arrangements were ever made and Kassmir was

never given any interest in the business. I did not

obtain any interest in Kassmir's business, that is,

Cromwell & Company. After I started business

in Los Angeles an investigation and examination

was made of my assets by the Corporation Depart-

ment. That was within six wrecks after I started.

I have heard Mr. Parks testify on that subject and

mine is in accord with his except I believe that

the auditor spent a longer time at the office than

related by Parks. I held a license from the Corpo-

ration Department for the years 1926 and 1927 and

I made application for a license in 1928 but with-

drew the license when I learned that an indictment

had been returned against me here. At that time

I voluntarily withdrew from that line of business.

Government's Exhibit No. 67, in which you show me
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a letter written by me to Miss Oliver with reference

to some dividends or a dividend check, was written

by me under these circumstances: Mr. Kassmir

asked me to write it and I wrote it and I do not

know what [717] the matter referred to as divi-

dends in that letter concerns. Mr. Kassmir was

not always in Los Angeles during the two months'

period. He w^as out of the office quite frequently

and two or three days at a time and when he would

be out he would ask me to do things for him and

I would do them, and the reason that I wrote this

letter or made this statement was because he asked

me to write a check. I never received anything

from Cromwell Simon & Company other than my
commission as a salesman and my remuneration for

my services as sales manager. I did not take any

shares in any of the profits. I did not in any

manner aid or assist Cromwell Simon in securing a

license nor did I aid or assist Harry M. Kassmir

in securing a license, nor did I aid or assist them in

the opening of a brokerage office in San Francisco,

nor did I aid or assist in the incorporation of Crom-

well & Company in Nevada. I have never been in

Reno, Nevada, nor did I take part or offer to pur-

chase any stock for Cromwell & Company. I did

hold Cromwell Simon & Company to be a reputable

brokerage firm. I had no reason to think it other-

wise, and at the time I made the representation that

it was a reputable brokerage firm, I believed that

it was, and nothing came to my attention up to the

time that I left them to believe otherwise, and I
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represented to the people to whom I sold that I

was selling them high-grade securities and I sold

nothing other than listed stocks on the New York

Stock Exchange. Nothing came to my knowledge

during the time that I was with Cromwell Simon &
Company that led me to believe that I was not

acting and representing a reputable concern.

Cross-examination.

(By Mr. SWEENEY.)
My middle name is Wesley. I went to work for

Cromwell Simon & Company the first part of

March, 1925 ; the first sale I made was of 25 shares

of Studebaker stock to some person who worked in

[718] the State Engineer's Office. I don't recall

his name at this moment. I was an agent for

Harry W. Dubiske & Co. I sold De Gorgio stock.

I may have sold a few units of that to Mr. Johnson

of Salinas. I have no recollection of Mrs. Beans

buying De Gorgio stock from me. I got Mrs.

Beans' name off a list from the Cromwell Simon

Company. There were various lists there. I could

not tell you w^hat particular lists I got her name
from. It was not Dubiske & Company's list. I did

not supply Cromwell Simon & Company with a

list of the clients of Du])iske & Company. I first

met Mrs. Beans relative to a transaction with

Cromwell Simon & Company either late in March
or the first part of April. I first got in touch with

her by telephone. I first asked her if she re-

membered me and she did. I did not necessarilv
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have business transactions with her prior to that

time. The first time I saw Mrs. Beans relative to

a transaction of Cromwell Simon & Company, I

called at her house and talked with her and told her

the plan of operation of the company I was with.

It was a house dealing particularly with stocks

listed on recognized exchanges, preferably the New
York Stock Exchange. That is when I met her in

1922. I became aware of that fact that she had

purchased quite a few unlisted stocks and I asked

her if she still had them and she said that she had

and I asked her what she had done with them or

in what status they were and she said she did not

know whether the companies were in existence or

not and I asked her if she did not think it a good

plan to take the listed stocks, particularly those

that had a collateral value, and use that value for

the purchase of more substantial stock and before

I left she said it might be a good idea and that she

would see me later. I saw her a few days later.

This would be somewhere between the latter part of

March and the forepart of April. The next time

that I met Mrs. Beans she had her unlisted stocks

and she asked me if they had a [719] coUateT'al

value. Their market value at around that time was

about $1,800 or $1,900. She bought Studebaker

and it was in the low 40 's at that time, which would

make it around $4,200 if the market was 42. The

value of the collateral was $1,800 or $1,900. The

value of the Studebaker stock was in the low 40 's

and the value of the collateral was $1,900 but that
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was not the collateral value of it. Mrs. Beans

signed a contract at that time which I turned over

to Cromwell Simon & Co. I left several pieces of

literature including the contract and I undoubtedly

left her a receipt for the stock. I did not notice

that that there was no date on it. I did not know

that none of these receipts had dates on them.

I don't know whether this was the third or fourth

time that I saw Mrs. Beans with reference to the

Cromwell Simon Company. It was the third or

fourth time before I got the A. W. Scott stock

to the best of my recollection. I can't recall when

the fifth time was that I saw her and I cannot fix

the date of the visit I made when she telephoned

to Mr. Scott but it was several days after the trans-

action in reference to the A. W. Scott stock. I

did not overhear Mr. Scott telephone at that time.

On one occasion Mrs. Beans told me that he had

telephoned. I telephoned only once while I was

there and that is the occasion that I am now relat-

ing. Mrs. Beans did not ask me at that time why
her collateral was sold and I did not respond to her

that they all did it. I did not take Mrs. Beans

over to the office of A. W. Scott nor did I take her

to the office of Cromwell Simon & Company. I did

not hear her relate that I took her over there.

I was not present when Mrs. Beans was in the

office of Cromwell Simon & Company when the

matter of the A. W. Scott stock was discussed by

Mrs. Beans and Miss Durham and Mr. Kassmir.

I made at least five or six visits to Mrs. Beans'
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house. I cannot just set over what period of time,

it would have been from three to six weeks. II

would depend on when the first [720] contract

was signed whether it would be in the middle of May
of 1925. I do not recall when Mr. Kassmir and

myself called on Mrs. Beans for the first time and

I do not recall whether I was a salesman when I

called on Mrs. Beans in company with Mr. Kassmir.

I don't know whether it was necessary to bring

Mr. Kassmir over there or not. Mrs. Beans and

Mr. Kassmir became quite friendly shortly after the

Scott transaction. I did not introduce them, but

Mr. Kassmir and myself did call on Mrs. Beans.

I do not recall when I first met Miss Durham.

It was after the A. W. Scott transaction, possibly

three or four visits. It was three or four weeks

after I had the first transaction with Mrs. Beans

but it was not before the A. W. Scott transaction.

I remember a conversation on one of the visits when

Mr. Kassmir, Miss Durham, Mrs. Beans and myself

were present, relative to getting Miss Durham's

money from the east. It was not the first visit.

I don't recall the conversation. The first visit that

Mr. Kassmir and I made over there when Mrs.

Beans and Miss Durham were present, something

was said about Miss Durham making an investment.

Mrs. Beans stated that Miss Durham was becoming

very much interested in the purchase of stocks;

prior to that time she did not care to have anything

to do with it and Mrs. Beans also decided that Miss

Durham was getting a little curious and had been
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asking her questions and that she would not be

surprised if Miss Durham made an investment later

on. Nothing more was said at that conversation.

Mr. Kassmir did not urge Miss Durham to bring

her money from the east. I did not call her a

damned fool for leaving her money there when she

was only getting seven per cent when she could get

so very much more out here. I never heard that

said by anyone. I was not present when a telegram

was received by Miss Durham from the east with

reference to money which she had in South Bend,

Indiana, and I did not read such a telegram over

her shoulder. I don't recall when the transaction

[721] with Miss Durham respecting the purchase

of some Pacific Oil stock took place. I don't re-

member a check in the sum of $1,700 and some odd

dollars being paid to me on the purchase of Pacific

Oil stock. The first time I saw it or knew of it or

had it recalled to my mind was here in the court.

The receipt undoubtedly is in my handwriting and

it is a receipt for seventeen hundred odd dollars

made out to Mary Esther Durham, 5858 Birch

Court, Oakland. I was asked to write it out and I

wrote it out. I was asked to write it out by Mr.

Kassmir at the home of Mrs. Beans and Miss Dur-

ham. I do not recall whether I got a commission

on it or not. I did get a commission on the Stude-

baker stock transaction of Mrs. Beans'. I do not

recall who got the check for the seventeen hundred

odd dollars. Mr. Kassmir did not take the check

and hand it over to me. I was present undoubtedly



878 Samuel H. Rohinson and J. W, Randolph

(Testimony of J. W. Eandolph.)

when Mr. Kassmir got the check but I don't recall

him getting it. I don't remember whether or not

Miss Durham signed a contract on that occasion.

The next transaction that I had with Miss Dur-

ham or Mrs. Beans was concerning a loan of $2,500

on the Pacific Lumber stock. I do not remember

the time that that stock was first talked about in

my presence by Mrs. Beans or Miss Durham or

Mr. Kassmir. To the best of my knowledge it

might have been in July or it might have been

later than that. I am not sure. As I recall the

conversation with respect to the Pacific Lumber

stock, Mrs. Beans stated that she would like to

purchase some more Studebaker and that she

thought she could raise some money with which to

make the purchase. That she had loaned some

money to Mr. Leaver who had promised to pay

it back at a certain time but had not and she did

not wish to press him because of some friendly

connection and that she had some further stock

she might be able to raise money on. I believe

she did make a loan on that Pacific Lumber stock

but I could not testify positively to it. I did not

drive her to tlie bank. I did testify [722] that

this morning Mr. Kassmir and I took her within

one block of the bank to arrange for a loan. That

had to do with the Pacific Lumber stock but I am
not sure that she got the loan on the lumber stock.

I wrote for the Pacific Lumber stock but she re-

fused to send it down to me. I do not know whether

she consummated her loan at the bank at that time,
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and I did not, to my knowledge, drive her to her

safe deposit box in Berkeley. I don't recall get-

ting a check for $2,500 from Mrs. Beans in com-

pany with Mr. Kassmir. I recall Mrs. Beans

testifying that I did. I did not go over to Oak-

land with Mr. Kassmir in answer to a telephone

call and Mrs. Beans testified to getting a check.

I have no recollection of it. I have no recollection

of what stocks Mrs. Beans bought at that time and

I did not get any commission to my knowledge

for any additional Studebaker stock that she pur-

chased on that occasion. I was not a party, nor

do I recall as Mrs. Beans testified, that Kassmir

and myself went over with the view of having

her loan securities to me and Kassmir upon which

a certain amount of interest would be paid. I

was not present and neither was I a party to any

such thing. I could not fix any time when for the

first time the matter of a mortgage on Mrs. Beans'

home was taken up at a conversation when Mr.

Kassmir and myself were present. It might have

been in the latter part of July or it might have

been into August. It was when Cromwell Simon

was present in the Cromwell Simon Company, I

believe, and I was sales manager. I have no idea

how many times Kassmir and I were over to see

Mrs. Beans up to this time. They were not nu-

merous but they were frequent. Most of the calls

were social. Business was not always discussed

on all the occasions. Mr. Kassmir and I took candy

and flowers over there and had dinner there. I
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don't recall the exact conversation with reference

to the mortgage. We made frequent visits over

there and the conversation regarding the [723]

mortgage may have taken place during two or three

of those visits. I don't recall and I will say that

no conversation took place in which Kassmir made

a statement in my presence: ^*We are going to

start a bank in Reno and we are going to make

25% on your investment," and to which I said,

^*No, Harry, not 25%, 12%." I positively never

made any such statement, and I positively did not

hear such a statement I did not take Miss

Durham and Mrs. Beans to the office of Mr. Robin-

son on the occasion of the mortgage nor did I take

Mrs. Beans or Miss Durham to Robinson's office at

any time and I certainly was not present when the

mortgage was executed. I recall calling at Miss

Tiger's house, who has testified here, in response

to a telephone conversation from Miss i?iger. I

do not recall that Mr. McCaffrey was the man who

brought in the check for $25.00. I think that Kass-

mir and I went out to see Miss Tiger once. I am
not positive about that. Mr. Kassmir and myself

did not do considerable business together although

we visited these ladies across the bay together, and

Miss Tiger together and Miss Oliver together. I

do not recall the incident of taking a check for

$455 from Miss Tiger. I recall being there in the

morning and driving her to the bank but I did not

go into the bank with her. I do not remember what

purchase that was and I do not know that she
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made a purchase at that time. I applied for a

broker's license to do business on my own account

about September 7th or 8th. Mr. Robinson made

that application for me. I signed the application.

I don't recall who signed the letter requesting the

application. I would not say whether Mr. Robin-

son did it or whether I did it. That is not my
signature that you show me. I would say that I

do not know whose signature it is. I got my brok-

er's license about the 15th of September, 1925.

[724]

Thereafter, and on Friday, June 15th, 1928, the

trial was resumed.

J. W. RANDOLPH, one of the defendants, re-

sumed the stand for further cross-examination.

I do not recall any conversation with Mrs. Beans

in which or concerning the taking of her funds and

using them by Cromwell Simon & Company and

paying her $200.00 a month. I took no part in any

conversation with Mrs. Ogier and Miss Oliver at

which Mr. Kassmir was present and made out a

list of a certain number of stocks and picked out

the amount of stock that could be brought in Crom-

well Simon & Company. I was there twice vdth

Mr. Kassmir but what took place either time I took

no part in the conversation. I was present in the

room and there was not a general conversation. I

talked with Mrs. Ogier. I don't know whether Mrs.

Ogier was buying stock in that company at that
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time nor do I know that Mrs. Ogier's stock was

being considered by Mr. Kassmir at that time. I

have no recollection of any such conversation. I

first found out on the 15th or 16th of September,

1925, that the order of the Corporation Commis-

sioner revoking the license of Cromwell Simon &

Company had been sustained by the Superior Court.

When I was issued a license on the 15th of Sep-

tember, I gave my temporary business address as

1403 Hobart Building. Within several days there-

after, after my license was granted, I started this

partial payment plan in Los Angeles. I did not

conduct the same character of business in Los

Angeles as Cromwell Simon had up here. I was

to pay Kassmir $200 a week for his services. When
I got down to Los Angeles I borrowed $2,000 from

Mr. Kassmir. After the 15th of September I did

not conduct the business for Cromwell Simon &

Company. Directing my attention to Government's

Exhibit No. 86, which is a letter addressed to W. S.

Allen, dated September 16th, 1925, and which be-

gins, ^^Dear Mr. Allen: [725] Please find en-

closed certificate covering your purchase of 200

shares of Shell Union Oil Stock," on the letter-head

of Cromwell Simon & Company. I did not write

that letter and I did not dictate it but I did sign

it. The letter was sent to me by the secretary, who

asked me to sign it. That order was brought in by

Mr. Pigott. That order was not transferred to

Los Angeles. I continued the partial payment plan

in Los Angeles until the 31st day of December,
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1925. In the first part of 1926 I received a letter

from the Corporation Department asking me to

appear and to show cause why I should be granted

a license to conduct a partial payment business. I

discontinued the partial payment business because

I was told by the Corporation Commissioner to con-

duct a brokerage business other than that. I was

notified to call on the Corporation Commissioner

and I did, but was told by one of the deputies that

although my record was absolutely clean as a par-

tial payment plan house that such houses had to

go and that I had to stop the partial payment busi-

ness but that I would be granted a license pro-

vided that I did not conduct a partial payment plan

house from that time on and a license was issued.

That is all that was said at that time. I had an

attorney with me on that occasion. I don't recall

whether Mr. Walter of Los Angeles held that hear-

ing. Mr. Robinson represented me on that occa-

sion. The subject of that hearing was not a con-

duct of my business under the partial payment

scheme. As a condition precedent to getting my
license for 1926, I promised unequivocally that I

would in no way continue in the partial payment

business. I did not continue the partial payment

plan in any shape, manner or form. I did send

out bills and requests for money to clients that I

had prior to that time in the natural course of busi-

ness. With respect to the letter of October 28th,

1925, to Miss Oliver, United States Exhibit No. 67

which reads: '^This is to acknowledge receipt of
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your [726] letter of October 24, and also ad-

vise that a check for dividends payable on the

company's stock should be in your hands on Satur-

day of this week.'' I wrote that letter upon the

suggestion of Mr. Kassmir and that is all that I

know about it. With respect to the second para-

graph which reads, ^^Due to the fact that all records

of stock transactions are kept in the company office

in Reno, it has required quite some time to secure

the necessary figures in order to pro rate the

amounts of dividend checks," I do not know what

that means. It was not dictated by me but it was

copied by me and re-copied by a stenographer.

The initials ^^JWR." in the corner is a mistake

on the part of the stenographer. The third para-

graph which reads, ^^Very shortly Harry will com-

municate with you, in all probability by telephone,"

I don't know where Harry was on that occasion

nor could I say when he gave me the note to copy.

My only recollection is that he gave it to me and

I passed it on to the stenographer. The part of the

letter which reads, ^'Not knowing when he will be

in San Francisco, I cannot make a more definite

statement. Please remember Harry and myself

very kindly to Mr, Ogier," was also on the paper

and the sentence, ^'Please remember Harry and

myself," was written that way by Mr. Kassmir.

That part of the letter which reads, ^'best wishes of

the organization for yourself," I don't recall. The

letter was written at the suggestion of somebody.

I don't recall what is meant by it. At the time that
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I signed letter I knew nothing of Cromwell & Com-

pany. Government's Exhibit 94, on the letter-head

of Charles Wesley Company which you show me,

I signed. I did not compose the letter and the in-

formation contained therein I evidently got from

Mr. Kassmir about that time. I don't recall how

I got it, whether it was by word of mouth or not.

The letter addressed to Miss Mary Esther Durham,

5858 Birch Street, which reads, '^I know you will be

very happy to learn that the [727] expected com-

pany dividend check will be in your hands on Sat-

urday of this week," I don't know what that means

and the paragraph which reads, ^^It is highly prob-

able that Harry will be in the bay region within

the next few days, so, therefore, you may expect a

'phone call," I don't know what that means. The

paragraph which reads, ^^The matter of taking up

the loan secured by Pacific Lumber Company stock

may be discussed thoroughly and to your satisfac-

tion, I am sure," I don't know what that means.

I do not recall that I read the letter after it was

written. With respect to the sentence which reads

^^Our business is growing very rapidly," I did not

com^pose the letter and I do not know what ^^our

business" means. I don't know at whose sug-

gestion that was put in and I don't recall that I

read the letter after it was written. I don't laiow

whose writing, ^^my suggestion regarding your

visiting this city will be acted upon," is. I can't

say that it is mine. The writing ^^ acted upon" I

don't think that is my writing and I would not say
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that it is. It is not my writing. I would not say

whose writing it is because I do not know. The

part of the letter which reads, '^Our business is

growing very rapidly and I hope you and Aunt

Emily will be able to work out a plan so that my
suggestion regarding your visiting this city will

be acted upon before many days," I don't know

what that concerns. That part of the letter which

reads, ^^With sincerest of good wishes to you and

Aunt Emily and hoping to visit you real soon, I

am, very sincerely, J. W. Randolph," the signature

is mine and the initials in the corner ^^JWR." and

^^BA.," the ^'JWR." are my initials. I don't re-

call the amount of the check that I sent Miss Oliver

at that time. I don't recall how many times I saw

Miss Annie Tiger. I said that when I left San

Francisco I had $6,000 in stock and from $800 to

$1,000 cash. I had no real property at that time.

My business in Los Angeles flourished and I was

able to pay off [728] $15,000 and some odd dol-

lors to clients of Cromwell Simon & Company.

I considered Miss Durham and Mrs. Beans very

close friends but I did not get around to paying off

anything for them. I did not have any business

transactions whatever to my knowledge or recollec-

tion with Miss Oliver and I did not consider her

a friend in the light that I considered Mrs. Beans

and Miss Durham. The certificate of the Charles

Wesley Company dated October 22d, 1925, wherein

the Charles Wesley Company agreed to sell and

deliver to Clara Oliver 200 shares of Marland Oil,
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the total value of which was $11,225, upon which

$2,245 was paid, had to do with a former account

that this lady had with Cromwell Simon & Com-

pany, that I was requested to take over by Mr.

Kassmir. I heard Miss Oliver testify that here

that she said she placed collateral in my hands for

Charles Wesley Company; she was mistaken. The

certificate of November 17th, 1925, wherein the

Charles Wesley Company agreed to sell and deliver

to Clara Oliver 200 shares of Pan American West-

ern at 421/2, a total of $8,500 upon which $1,700

had been paid, that was also an account with Crom-

well Simon which Mr. Kassmir asked me to take

over. I had no transactions with Miss Oliver. I

don't recall a letter of October 24th, 1925, that I

wrote to Mrs. Beans. I recall that Mr. Madeira

was down to see me. I cannot recall the date but

he was there 2 or 3 times. I think the first time

was sometime in October. The letter, Exhibit ''F,"

was written in 1927, and I believe I made a copy of

it. I made a copy of it because I considered it a

letter I should keep a copy of because it was a

letter of importance. I was never in Mr. Robin-

son's office in the presence of Miss Durham, and

therefore do not recall Mr. Randolph being in the

office of Mr. Robinson when Miss Durham was

present upon the occasion of her requesting from

Mr. Kassmir $1,500 to pay the bank over in Oak-

land. United States Exhibit 93, a letter dated

October 13th, 1925, was [729] signed by me and

I believe composed by me. The letter addressed to
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Miss Mary Esther Durham, 5838 Birch Court, Oak-

land, California, and reading in part: ''Dear Miss

Durham: Yesterday being a holiday plus the fact

that I had been somewhat indisposed, due to hav-

ing contracted a cold when last in San Francisco,

I delayed sending you a check to take care of the

matter that is uppermost in your mind at this time.

Herewith please find check No. 2054 for $1,500

made in your name," I wrote that check for $1,500.

The only recollection I have of the transaction is

from this letter. She evidently wanted a loan of

$1,500 and I wrote her a check for $1,500 and asked

her to send me as security for that loan Pacific

Lumber Company stock. The arrangement for that

loan was made by letter some time prior to this

date. I don't recall whether I have a copy of the

letter or not. The portion of the letter which reads,

''Herewith please find check No. 2054 for $1,500

made in your name. No doubt you will immedi-

ately deposit this with your bank, which is the

proper thing to do, and if you will be good enough

to take up the collateral, in the shape of Pacific

Lumber Company stock, and send to me immedi-

ately, I will appreciate ft very much," means that

this collateral was at some bank. In her letter

to me Miss Durham stated that she had Pacific

Lumber stock. The transaction wherein Mrs.

Beans made a loan of $2,500 at the bank in Oak-

land, I do not recall who made the loan. I don't

know whether the loan was made or not. Mrs.



vs. United States of America. 889

(Testimony of J. W. Randolph.)'

Beans and Miss Durham were talking about Pa-

cific Lumber as collateral on that occasion when I

went over to the bank in Oakland. The words '' un-

pardonable oversight" which appear in paragraph

3 which reads as follows: ^^I hope you will please

understand the great amount of work both Harry

and I have had to take care of during the past

thirty days, and, therefore, make allowances for

what, seemingly, was an unpardonable oversight,"

refer to getting the check to her. I do not recall

that. [730] Mrs. Beans never wrote to me with

reference to requests for money. I never saw the

books of Cromwell Simon & Company. I have not

got the books of Charles Wesley Company here.

Redirect Examination.

I received my license 2 or 3 days after Septem-

ber 15th and opened up under the name of Charles

Wesley Company in Los Angeles on September

22d, 1925. With respect to the letters of October

8th and 28th, which I stated were sent at the instiga-

tion of Mr. Kassmir, at that time the relations be-

tween Mr. Kassmir and myself were very friendly

and I had confidence in him at that time, and was

working along pursuant to the arrangement to

get these matters cleaned up and I was rendering

what assistance I could. I did not conduct any

investigation or inquiry to find out what character

of dividends were referred to in these particular

letters. I was too busy. I attended to the details

of the business and it kept me completely occupied.
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Kassmir was in and out of the office and at times

I would do things for him that were required to be

done. I did not particularly change my mind at

the time these letters were signed and I had no

occasion to look at them until they were presented

in this indictment. Any monies that were advanced

by me at that time I expected to be returned to me
by Mr. Kassmir. With respect to what Mr.

Sweeney asked me concerning the settlement of the

account of Mrs. Beans and whether I made any at-

tempt to settle that account, I did not always desig-

nate the particular account that was to be taken

care of when I advanced the mony; much of the

money I advanced was in bulk to be used as Mr.

Kassmir saw fit and I had two or three conversa-

tions with him with respect to my clients as to what

I wanted done. The first one was in San Fran-

cisco and the other was in Los Angeles. The gist

of those conversations were there were two situa-

tions with which I had something to do to be taken

[731] care of. One was the Oakland situation

which included Mrs. Beans and Miss Durham and

the other was the Salinas situation. I had other

clients in Oakland besides Mrs. Beans and Miss

Durham and some in Salinas including Mr. John-

son. I borrowed the $2,000 that I referred to from

Mr. Kassmir under these circumstances. After I

arrived in Los Angeles I contracted for quite a bit

of furniture, and I signed a lease paying the first

and last months' rent of the lease, ordered a tele-

phone and spent various sums which made my bank
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balance small. I had not as yet hypothecated my
securities and I asked Kassmir if he had any cash

and he said yes, and having contracted for various

things that would run between $1,800 or $1,900 I

used that money temporarily. When I left San

Francisco, part of the securities I had were at

the Bank of Italy here in the Powell, Market and

Eddy Street Branch, in a safe deposit box. I took

steps to have those removed to Los Angeles They

have a record of that removal down there. With

respect to the $1,500 loan of Mrs. Beans, I don't

recall whether it was on November 4th or not,

but I advised whomever I wrote to that it was being

carried as a lo^^ on the books, an unsecured loan.

I never sold Miss Oliver any stock. The certificate

that Mr. Sweeney showed me represents an original

contract between Miss Oliver and the Cromwell

Simon Company. I don't know what that contract

called for originally but Mr. Kassmir asked me to

take over that account and told me that the equity

in the contract was sufficient to carry the num-

ber of shares evidenced in these certificates. I was

to get a sum equal to the initial payment as stated in

the certificate which I did not get and which I in-

formed Miss Oliver by a statement later. That is

the statement I have previously testified about, and

she has not since that statement verbally or in writ-

ing called upon me to deliver any stock or go any

further with the transaction. I never heard from

her after that statement. At the time Mr. Kass-

mir [732] was down in Los Angeles, he told
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me that in view of my flourishing business that he

would like to consolidate or have me take an inter-

est in Cromwell & Company because of the effort

I had put forth in settling Cromwell Simon & Co.'s

accounts plus what I had in Los Angeles. My
answer was that I was busy and the matter would

have to be held in abeyance indefinitely and that it

could not be brought about miless conditions were

satisfactory and it would have to be a mutually ad-

vantageous proposition. Mr. Kassmir then stated:

^^Well, I want you to consider that you have half

of my interest in my company." That was never

carried out. The word ^^our" used in various of

these letters is used by brokerage houses generally.

A client becomes part of the house, and it is used

throughout the country in that manner, much as

you would say, ^'Our Mr. So-and-So visited you."

The letter of September 16th, 1926, United States

Exhibit 86, to Mr. W. S. Allen signed by Cromwell

Simon & Co., by myself, is a form letter sent out to

purchasers of stock after they have made a pur-

chase. A form letter is sent out after a client

makes a purchase in acknowledgment of the pur-

chase. The form letters were there when I took the

the job of office manager. They were made up by

the stenographer and put on the desk and signed as

a regular matter of routine business, and I did not

particularly charge my mind with that letter.

Recross-examination.

The information contained in the letter is gotten
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(Testimony of J. W. Randolph.)

from the bookkeeper or cashier and not from me.

The initials
^'JWRl" are my initials and part of the

routine business. I wrote a letter on April 5th,

1926, similar to that which was some time after

I discontinued the partial payment business. I dis-

continued the partial payment business with re-

spect to the acceptance of orders, but as regards

the accounts that were already on the [733]

books, the method was to work them out to the best

advantage. Mr. Kassmir was in Los Angeles with

me six to eight weeks, perhaps to the middle of

November. I don't recall the exact date and I can-

not recall how much of the $15,000 I had given him

up to that time. I cannot give you a definite date

as to when I borrowed the $2,000 from Mr. Kass-

mir. It was some time between the 20th and 30th

of September. I don't think that I turned over

$15,000 to Cromwell Simon & Company within a

month and a half. Mr. Kassmir was down and up
until November 15th and he made one or two trips

down after that and I might have given him the

bulk of the money on those occasions. I gave the

$15,919.50 to Mr. Kassmir to take care of the ac-

counts of Cromwell Simon & Company which in-

cluded the $2,000 loan of Kassmir 's and his salary

because I considered it good business on my part

to help retain the clients whose accounts I had
helped to settle. In addition to that, some of the

money that I gave Kassmir w^as supposed or under-

stood to have been paid to Mr. Kassmir 's clients.

I don't know whose accounts were settled. I can
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(Testimony of J. W. Randolph.)

give you two names, one to Cruiss that I sold to,

the sum of one thousand odd dollars was paid. I do

not know whether the account of Dr. Ryer was

ever settled by Charles Wesley Company. I don't

recall any business transactions with Miss Oliver.

I sent a telegram of the character that you show

me to Miss Oliver. I did not have any business

transaction with Miss Oliver except as I have men-

tioned that the account was transferred from Crom-

well Simon & Company to me or to the Wesley

Company. I sent the telegram that you show me.

(Whereupon telegram was read, offered and re-

ceived in evidence as United States Exhibit 112.)

Redirect Examination.

The statement referred to in the telegram is a

transaction that was supposed to be transferred

from Cromwell Simon & [734] Company to

Charles Wesley Company, and pursuant to that

telegram I sent the statement that I testified to.

The Government's Exhibit No. 83, a letter dated

April 5th, 1926, was not sent by me, but was signed

by Mr. Parks.

(Whereupon Government's Exhibit 86, dated

September 16th, and Government's Exhibit 83,

dated April 5th, 1926, were shown to the jury.)

Cross-examination.

Defendants' Exhibit ^^B" is addressed to Mr.

Allen. It is a statement from Charles Wesley &

Company with reference to the account of Allen,

dated January 4th, 1926.
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Whereupon the defendants Randolph, Robinson,

Kassmir and Goodwin rested.

Thereupon the Government rested.

EXCEPTION No. 128.

Mr. McMillan.—May it please your Honor, at

this time, at the conclusion of all of the evidence

in the case on behalf of the defendant Robinson I

move for a directed verdict upon all of the grounds,

and for the same reasons set forth in my motion

for a directed verdict at the conclusion of the Gov-

ernment's case in chief.

The COURT.—Does. each defendant want to do

that?

Mr. McGEE.—On behalf of the defendant Good-

win I move on all of the grounds I moved at the

conclusion of the prosecution's case, that your

Honor instruct the jury to return a verdict of not

guilty on all of the counts as far as the defendant

Goodwin is concerned.

The COURT.—You ask for a dismissal?

Mr. McMillan.—I ask for a directed verdict.

Mr. McGEE.—I ask for a directed verdict upon

exactly the same grounds as I stated at the conclu-

sion of the Government's case. [735]

Mr. HARRIS.—The defendant Randolph adopts

that motion, inserting the name Randolph in place

of Robinson.

Mr. McDonald.—The defendant Kassmir now
renews all the motions made at the close of the

Government's case.
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The COURT.—I would rather rule on the mo-

tions Tuesday.

(With the usual admonition to the jury, an ad-

journment was taken until Tuesday, June 19th,

1928.)

Tuesday, June 19, 1928.

The COURT.—The motions of the defendants

Kassmir, Robinson and Randolph for an instructed

verdict will be denied. The motion of the defend-

ant Goodwin for an instructed verdict will be

granted.

Mr. McMillan.—May I note an exception on

behalf of the defendant Robinson.

Mr. McDonald.—^An exception on behalf of

the defendant Kassmir.

Mr. HARRIS.—An exception on behalf of the

defendant Randolph, your Honor. [736]

Wednesday, June 20, 1928.

CHARGE TO THE JURY.

The COURT.— (Orally.) Now, Gentlemen of the

Jury, there are some matters that have transpired

involving one of the attorneys in the case which in

no way has any bearing upon the issues which are

being presented to you, and in no way should be

considered by you in connection with the determina-

tion of the issues which are being decided by you,

and I admonish you to disregard them in every way
whatsoever in consideration of this case which is

now about to be submitted, upon the conclusion of

the instructions.
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Gentlemen of the Jury, this case is now to be

submitted to you for your decision of the question

whether the defendants are guilty or not guilty of

the offenses charged against them in the counts in

this indictment. In deciding this question, you

will determine, first, from the evidence, what the

facts are, and then apply the facts, as you find them,

to the law as given you by the Court, and in that

way reach a conclusion.

I instruct you that if any of you entertain a rea-

sonable doubt as to the guilt of a defendant, it is

your duty to vote for his acquittal, and to continue

to so vote until you are satisfied to a moral certainty

that he is guilty. Therefore, if any of you enter-

tain such a doubt, and vote for the acquittal of a

defendant, you cannot, consistently with your oaths

as jurors, concur in any verdict of guilty merely

for the purpose of reaching an agreement with your

fellow jurors. And, on the other hand, if any of

you should believe, to a moral certainty and beyond

a reasonable doubt, that a defendant is guilty, you

cannot, until you cease to so believe, under your

oaths as jurors, concur in a verdict of not guilty

merely for the purpose [737] of reaching an

agreement with your fellow jurors.

In the Federal court, it is the privilege and the

function of the Court to express its opinion to the

jury on the merits of the controversy, and evidence

introduced, and on the facts of the case ; and during

the course of these instructions I may take occa-

sion to express some opinion of my own in regard

to phases of this controversy; but, if I do, you are
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to remember at all times that any expression of

opinion coming from the Court with respect to this

case is in no wise conclusive or binding upon you.

The indictment is, of itself, no evidence against

the defendants. The question is, what does the evi-

dence introduced before you here in open court

show ? And you are not to consider the indictment

as evidence, or to be prejudiced against a defendant

because he has been arrested or charged against,

as in the indictment on tile herein. It is merely

a step in the procedure provided by law for bring-

ing them before the bar of justice, to answer for the

asserted violations of the law.

Now, the law. Gentlemen, from a consideration

of the propensities of human kind, no less than

from its humanitarian tendencies, has regard for

a defendant charged with crime; and, therefore, a

defendant charged with crime is presumed to be

innocent until he shall have been proved guilty

beyond a reasonable doubt.

This presumption of innocence remains with a

defendant throughout the trial of the case, and will,

of itself, avail to acquit him, unless it be overcome

by proof of his guilt beyond a reasonable doubt.

And if you can reconcile the evidence before you,

on any reasonable hypothesis, consistent with the

defendant's innocence, you should do so; and in

such case find such defendant not guilty.

You are further charged that a reasonable doubt

is a doubt [738] based upon reason, and which

is reasonable in view of all of the evidence in the

case; and if after an impartial comparison of all
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of the evidence, or because of the want of sufficient

evidence on the part of the Government to convince

you of the truth of the charge, you are not satisfied

of the defendant's guilt, you have a reasonable

doubt, and you should acquit the defendant. But

if, after such impartial comparison and considera-

tion of all of the evidence, you can truthfully say

you have an abiding conviction to a moral certainty

and beyond a reasonable doubt of a defendant's

guilt, such as you would be willing to act upon in

the more weighty and important matters relating

to your own affairs, then you have no reasonable

doubt, and you should convict such defendant.

By such a reasonable doubt, Gentlemen, you

must not understand that all doubt is to be excluded.

It is impossible, in the determination of all of these

questions, to be absolutely certain. You are re-

quired, therefore, to decide the question involved in

this case, and the question submitted to you in the

case, upon the strong probabilities of the case; and

to justify a conviction the probabilities must be so

strong as, while not excluding all doubt or pos-

sibility if they exclude reasonable doubt. As long

as you have a reasonable doubt of a defendant's

guilt, you may not convict him.

Before the jury can lawfully return a verdict of

guilty against a defendant, they must find that every

element essential to establishing guilt has been

proven.

When, after weighing all of the evidence, you

have an abiding conviction and believe to a moral

certainty and beyond a reasonable doubt that the
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defendants are guilty, it is your duty to convict ; and

no sympathy, for them or their peojjle, or families

(if they have any), or any such thing as that would

justify you in seeking for doubts, by any strained

or unreasonable [739] construction of any pro-

vision of law, or evidence, or facts.

You are not bound to decide in conformity with

the declarations of any number of witnesses who do

not produce conviction in your minds, against a

less number, or against evidence which satisfies

your minds.

In arriving at a determination of the credibility

of witnesses. Gentlemen, every witness is presumed

to speak the truth; but this presumption, which

attaches to every witness, may be repelled by the

manner in which the witness testifies.

You may ask yourself the question, Is the testi-

mony given by the witness straightforward, or halt-

ing? Is it expressive of candor or frankness, or

suggestive of chicane or concealment and deceit?

And as you answer those questions, so you will de-

termine in some manner the degree of credibility to

be accorded to the witnesses.

This presumption may be repelled by the appear-

ance of the witness on the stand, and by the charac-

ter of the testimony given by the witness, if it be

improbable or unreasonable in its nature, or by the

giving of false or perjured testimony by the witness,

if such has been given, or by his or her motives

in the case, as they may have been brought out or

made apparent, or by his or her interest in the

case, on the one side or the other, or in the outcome
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of the same, or by any bias or prejudice which may
have been exnibited, or by contradictory evidence.

So, also, a witness may be impeached by the party

against whom he or she was called, by contradictory

evidence, or by evidence that he or she has made

at other times statements inconsistent with his or

her present testimony, or by evidence that his or

her general reputation for truth, honesty, or integ-

rity is bad, if such evidence has been given.

If you believe that any witness has been im-

peached, or that [740] the presumption of truth-

fulness attaching to the testimony of such witness

has been repelled, you will give the testimony of

such witness such credence as you think it is en-

titled to.

Certain of the defendants offered themselves as

witnesses in the course of this trial. That is their

right so to do ; and their testimony is to be weighed,

in the main, the same as you weigh the testimony

of other witnesses, by the same standards I have

given you, by noticing their demeanor and consid-

ering the character of the testimony given and those

other elements to which I referred, with the addi-

tional factor, which you should keep in mind, that

you are to w^eigh the testimony they give, in the

light of the fact that they are defendants in the

case, and their interest in the outcome of the case,

because of that fact.

In other words, you must entirely dismiss from

your minds or deliberations in this case the failure

of the defendant Samuel H. Riobinson to take the

witness-stand.
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You are further instructed, Gentlemen, that in

determining the questions as to the presence or ab-

sence of criminal intent, on the part of the defend-

ants, as charged in the counts of the indictment, you

have a right to consider all the facts and circimn-

stances which have been proven in evidence in the

case.

In determining the question of intent, you must

view the facts as men of experience and of common

sense. You must give to the circumstances estab-

lished by the evidence such weight as your reason,

common sense, and experience teaches you should

be given to them.

Upon the question of intent on the part of the

defendants, you are instructed that the law pre-

sumes that every person intends the natural and

ordinary consequences of his acts. Wrongful acts,

knowingly or intentionally committed, cannot be

justified on the [741] ground of innocent intent.

Ordinarily, the intent with which a man does a

criminal act is not proclaimed by him, and, ordi-

narily, there is no direct evidence from which the

jury may be satisfied, from declarations of the per-

son, himself, as to what he intended when he did

a certain act.

The law applicable in this case generally is an

Act of Congress. It is common knowledge that

schemes to defraud, in every conceivable enterprise,

are very common. Hundreds of mission of dollars,

literally, are taken by schemes to defraud through

stock devices and the like. It is no concern of the

United States how many frauds are committed in
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this State, or in any other State, not connected with

the use of the United States mails, because the

Constitution of the United States does not give

Congress the right to interfere in such matters. It

leaves the exercise of that power entirely with the

state. But Congress has adopted a method which

at least affects it in some measure, and this by

medium of a law relating to the mails. Over the

United States mails the Government has, of course,

full control, and has the right to see that they shall

not be used as an instrument to further any scheme

to defraud. It does not punish the fraud. It pun-

ishes a party for using the mails to defraud. In

other words, the gist of the offense is the use of the

mails. The policy of the United States is to pre-

vent the misuse of the mails of the United States in

the furtherance of dishonest schemes. The Govern-

ment intends that the postoffice establishment shall

be used by the people for the purpose of legitimate

business and social intercourse, and that it shall not

be used for the purpose of furthering dishonest

schemes or practices.

The indictment in this case charges the defend-

ants with having devised a scheme or artifice to de^

fraud in order to obtain money and property from

many people by means of false and fraudulent

[742] representations and practices, and that in

furtherance of that scheme the defendants had used

the mails.

The indictment goes on to give the details by
which this scheme or artifice and its objects were

to be effected. First, that the defendants Cromwell
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Simon and Harry Kassmir would open a broker-

age office in San Francisco, and that, second, they

and the other defendants would solicit and procure

from persons subscriptions and orders for stocks

by false and fraudulent representations as to the

financial standing of Cromwell & Company, and of

the financial standing of the defendants Cromwell

Simon and Harry Kassmir ; it further charges that

the defendants would require the persons to deliver

over to defendants valuable securities as collateral,

which securities, it is charged, were embezzled and

converted to the use and benefit of defendants.

It further states that the defendants should in-

duce and persuade the subscribers to buy stocks and

other securities on the partial payment plan, by

making false representations, and not then and

there intending to carry them out.

The indictment also sets out that the defendants

falsely represented that the Cromwell Simon Com-

pany was a reliable brokerage house ; that the busi-

ness of that company was to sell high-grade stocks

and securities; that the defendants would immedi-

ately purchase the stock for and on account of the

so-called purchasers; that the purchasers would

draw dividends and interest on stock purchased by

them; that Cromwell Simon & Company was par-

ticularly well qualified to advise purchasers as to

their securities ; that the purchasers would have the

privilege of selling their stock so purchased at any

and all times, and that the defendants could be

depended upon to give advice as to any and all pur-

chasers where to sell to the best advantage. The
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indictment further states that by reason of these

representations [743] the subscribers turned over

and lost their money and property.

The United States has no concern with frauds,

but it is concerned to see that its mails are not used

for fraudulent purposes, so Congress passed this

law, which reads as follows:

^^Whoever having devised or intending to

devise any scheme or artifice to defraud, or for

obtaining money or property by means of false

or fraudulent representations or promises, shall

for the purpose of executing such scheme or

artifice, or attempting so to do (it is not nec-

essary to be fully accomplished, even if an at-

tempt is made), places or causes to be placed

any letter, postal card, package, written cir-

cular, phamphlet or advertisement addressed to

any person residing within or outside of the

United States, in any postoffice or station

thereof, shall be punished according to law.''

The device or scheme, or artifice to defraud which

the law has in mind, is any plan, method, way, or

contrivance, by false representations, false prom-

ises, false pretenses, or fraudulent representations

to gain money or property from some other per-

sons, and if after that scheme or artifice to obtain

money or property has been advised, any paper, ad-

vertisements, or letters are deposited in the mails

in an attempt to carry out that scheme, the offense

is committed. It is not very material what the

character of the writing, or advertising, or what

the character of the letter might be, so long as it will
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further the purpose of the scheme. Persons who
induce, by false or fraudulent representations,

promises, pretenses, another person to part with his

or her money or property, are guilty of devising a

scheme and artifice to defraud within the meaning

of this statute, which I have read to you.

The crime denounced by the statute in this case

does not in any way depend upon the actual success

of the scheme for its [744] violation. Such

schemes are often devised and carried out bv de-

signing men, who make representations which seem

transparent to many people, and, therefore, the ob-

ject of the fraudulent scheme is not accomplished,

but if the defendants devise a scheme to defraud,

and in furtherance of that scheme place or cause to

be placed any mail matter in the United States

mails, they are guilty of the offense, irrespective

of whether or not they may have succeeded in carry-

ing out the purpose of the fraudulent scheme and

obtained the moneys and property of the subscrib-

ers, or the accomplishment of any other purpose

that that fraudulent scheme may have contemplated.

In attempting to prove the case, the Government

charges many acts to further and bring about this

scheme, or artifice, or plan to defraud, and obtain

money by false pretenses. They are not obliged to

prove all of them. No prosecutor ever knows how

much he can prove until all of the witnesses take the

stand. He has a right to put in the indictment, or

have the grand jury insert in the indictment every-

thing he has reason to believe he can prove, but

when it comes to proof when all of the evidence is
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in he need not have proven all parts of it, if he has

proven enough to persuade your judgment beyond

a reasonable doubt that the scheme or artifice to

defraud was entered into by any or all of the de-

fendants, and that the scheme was executed by the

use of the mails.

As I have already pointed out, the indictment

charges as a part of the scheme to defraud, various

false representations, pretenses and promises al-

leged to have been made by the defendants as a

part of the scheme. It is, of course, not incumbent

upon the Government to establish that every one of

the representations, pretenses, or promises alleged

were actually made, so long as it does establish that

a sufficient number of them were made by the de-

fendants to constitute a scheme or artifice which

was [745] calculated to defraud.

There need not be any intent to use the mails. If

several persons enter into a plan and method of de-

frauding any person or numbers of persons by

means of false pretenses, promises, and representa-

tions, they might not even have intent to use the

mails at all, but if, during the course of it, any one

of them uses the mails to carry out their fraudu-

lent enterprise, makes all guilty of the violation of

this statute, because you cannot do by an agent

law^fully what you are forbidden by law to do your-

self, and if a half dozen persons enter into an un-

lawful enterprise, w^hatever one of them does to

further that enterprise, although the others never

contemplated it, must make them all equally guilty.

A man might have no intent to commit a crime
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and yet he may commit a crime if lie does things

imder circumstances known to him which are for-

bidden by law. That makes it a crime. He com-

mits the crime just as much as though he had ac-

tually intended it. No one is allowed, in conduct-

ing a business, to exaggerate the possibilities of the

enterprise, grossly exaggerate, hold out extraor-

dinary expectations, and make alluring promises

which have no basis in fact known to them, and thus

to excite that natural desire of people to make

money beyond what is their right to naturally ex-

pect. Everyone has a right to have a good opinion

of his property, and to be optimistic in reference to

it, and to employ a certain amount of what is

termed ''dealer's talk" in representing it, but when

a person goes to an individual and misrepresents

the facts or makes certain promises which he knows

cannot be fulfilled, or which, under the circum-

stances, he ought to know, then that person would be

guilty of violating this section.

It is not necessary that the defendants should

have personally profited by the enterprise, or have

put the money in [746] their pockets to make

them, or any of them, guilty of the offense charged.

If a person is defrauded of his money, it is imma-

terial what the defrauder does with the money. If,

in this scheme, the defendants defrauded anyone by

false pretenses, representations, or promises, they

are guilty of fraud, even though they spent all of

the money for their own advantage, or for some

beneficial charity, for it is not essential to the com-

mission of this offense that there be, on the part of
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the defendants, either expectation or pecuniary gain

to themselves.

One or more men may form and accomplish an

offense as charged in this indictment, with or with-

out assistance, but all who, with criminal intent,

join^ themselves even slightly to the principal

schemers, are subject to the statute, although they

may know nothing but their own share in the aggre-

gate wrongdoing.

I charge you that whoever directly commits any

act constituting an offense defined in any law of

the United States, or whoever aids, abets, counsels,

induces or procures its commission, is a principal,

and to be prosecuted and punished as such. In

other words, whoever directly does the thing that

is a violation of law is a principal, as is also one

who either aids, abets, counsels, induces or procures

the doing of that act.

Agents who buy and sell stock stand in the atti-

tude of trustees obligated to good faith and honest

dealings with those with whom they do business,

and the law obligates such a trustee, when in that

position, to the highest degree of good faith and

honesty, with his associates. He must not conceal

anything from them; he must not falsify anything

to them. His duty is to take care of their interest
;

to advise them correctly; to keep correct accounts,

and, above all, to keep accurate books, and be pre-

pared to account for every dollar when the time

comes. He is in the same position as a director of

a corporation who is a [747] trustee of the cor-

poration.



910 Samuel H. Robinson and J. W, Bandolpli

It is urged that one of the defendants' connection

with the transaction was merely that of an attorney

at law practicing his profession. You are in-

structed that members of the legal profession have

no professional right to counsel, advise, or assist

others to violate the laws of the United States.

Certain defendants have offered evidence to show

previous good character for truth, honesty, and

integrity. If you find from the evidence that that

fact has been established, you will give it such

weight as you think it is entitled to, neither more

nor less.

The good character of a person accused of crime,

when proven, is, itself, a fact in the case. It is a

circumstance tending, in a greater or less degree,

to establish his innocence. It must be considered,

in connection with all the other facts and circum-

stances of the case, and may be sufficient, in itself,

to raise a reasonable doubt of defendant's guilt.

But if, after a full consideration of all the evidence

adduced, the jury believe the defendant to be guilty

of the crime charged, they should so find, notwith-

standing proof of good character.

When no evidence is offered regarding character,

it is to be presumed that a man has good character.

There are thirty-eight counts in this indictment.

The Government has confessed to demurrer to the

first count, and by motion dismissed the thirty-

fourth count, and, therefore, we are concerned only

with the other counts. In view of these thirty-six

charges in this indictment, you may find any one or

more of the defendants guilty of any one or more of
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these charges, or guilty of all, or not guilty of any,

depending entirely upon your judgment as to the

evidence, in view of the law as the court has di-

rected. You might find some of the defendants

guilty [748] of some of the charges, some guilty

of others, or all guilty or all not guilty of the

charges. It is left entirely to your judgment from

the evidence received in this case, and the instruc-

tions given you by the Court.

Now, in regard to the defendant Orton E. Good-

win, who is represented by Attorney John A.

Magee, it is the opinion of the Court that the evi-

dence is not sufficient in this case to find him guilty

of the offenses charged. It is not necessary for the

jury to follow the advice of the Court, but the

Court at this time is advising you that such is the

opinion of the Court.

To reach a verdict, of course. Gentlemen, it is

necessary for the jury to be unanimous in their

opinion upon the verdict to be submitted to the

Court. As soon as you go into the jury-room it is

your duty to elect a foreman.

You may take with you the indictment in this

case, and also it is permitted of you to take all the

exhibits in evidence in the case. I presume no

counsel has any objection, if the jury sends for

those exhibits, for the officer in charge of the jury

to deliver them to them.

Mr. McMillan.—No objection, your Honor.

Mr. HARRIS.—No objection.

Mr. McGEE.—No objection.

Mr. McDonald.—No objection.
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The COURT.—There is one other matter to be pre-

sented, and that is this: There is named in the in-

dictments another defendant, one Cromwell Simon.

Cromwell Simon is a fugitive, and is not being tried

in this case ; the fact that he is a fugitive or the fact

that he is not being tried in this case, should not be

considered by you in connection with a reaching of

your verdict in this case. In other words, you

should determine the guilt or innocence of these

defendants entirely upon the evidence which [749]

has been produced upon the witness-stand.

EXCEPTION No. 129.

Mr. McMillan.—May it please your Honor,

I have not any exception to the charge your Honor

has given to the jury. There was one instruction

which I requested on behalf of the defendant Robin-

son which the Court has refused to give. I desire

to note an exception to your Honor's refusal to

give that instruction.

The COURT.—Just a moment. You asked for

one instruction. Instruction No. 19.

Mr. McMillan.—No, that the Court has given

already. To identify the instruction, it is No. 17.

The COURT.—Do you mean one of those by the

joint defendants?

Mr. McMillan.—Yes.
The COURT.—You wish to take an exception to

the refusal of the Court to give Instruction No. 17

as presented by the joint defendants'?

Mr. McMillan.—Yes.
The COURT.—Let the record show that you take

your exception.
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EXCEPTION No. 130.

Mr. HARRIS.—Now, if your Honor please, with

the Court's permission, I would like to enter an

exception to the Court's instruction—I had no

way of having it by number, but the one which sets

forth that an agent who tried to sell stock acted in

the capacity of a trustee ; that, in effect, was the in-

struction. I would also like to except generally to

the refusal of the Court to give any and all other

instructions offered by the joint defendants, and

refused to have been given.

The COURT.—I do not know whether a blanket

objection like that would be of any value. Of
course, the Court, in its instructions, [750] en-

deavored to cover the entire field completely by

giving every instruction which was pertinent to the

issue. However, the exception can be noted by the

reporter to the extent that counsel has expressed it.

Mr. HARRIS.—I would like to amplify it to this

extent, particularly to the failure of the court to

give the instruction with reference to the fact that

a clear case must be shown where one is to be found

guilty of a crime alleged to have been committed

by another.

The COURT.—The same instruction to which Mr.

McMillan took an exception?

Mr. HARRIS.—Yes.
Mr. McDonald.—The defendant Kassmir joins

the other defendants in the exceptions noted.

The COURT.—The jury, then, since the excep-

tions are noted in the record, may retire for its de-

liberations.
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(Thereupon, at eleven o'clock A. M., the jury re-

tired to deliberate upon its verdict, and subse-

quently, at 2:50 o'clock P. M., returned into court

with a A^erdict finding the defendants Harry M.

Kassmir, Samuel H. Robinson, and J. W. Randolph

guilty, and as to the defendant Orton E. Goodwin,

not guilty.) [751]

[Title of Court and Cause.]

The defendant Randolph during the trial pro-

posed the following requested instruction to the

trial court, which requested instruction was by the

trial court refused, and to which refusal the de-

fendant duly and regularly excepted

:

INSTRUCTION No. 16.

You are instructed that before one can be con-

victed of a crime by reason of the acts of another

person who acts in his behalf, a clear case must be

shown. The civil doctrine that a person is bound

by the acts of his agent within the scope of the

agent's authority has no application to criminal law.

If a person is liable at all criminally for the acts of

another, svich liability must be founded upon au-

thorized acts. Authority to do a criminal act will

not be presumed.

You are instructed that the charges contained in

the indictment are based upon alleged violations of

Section 215 of the Criminal Code, without the ele-

ment of conspiracy. You are, therefore, instructed

that before you can find the defendant J. W. Ran-

dolph guilty of any of said charges you must find
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first that the false pretenses alleged in the indict-

ment were made directly by defendant Randolph,

or that they were directly authorized or consented

to by the defendant Randolph, and in the latter

event a clear case must be shown.

People vs. Doble, 75 Cal. Dec. 369.

People vs. Green, 22 Cal. App. 45, 50.

That the defendant Robinson during the trial had

proposed the following requested instruction to the

trial court, which instruction was refused, and to

which refusal the defendant Robinson duly and

regularly excepted:

INSTRUCTION No. 17.

You are instructed that before one can be con-

victed of a [752] crime by reason of the acts of

another person who acts in his behalf, a clear case

must be shown. The civil doctrine that a person

is bound by the acts of his agent within the scope

of the agent's authority has no application to crim-

inal law. If a person is liable at all criminally for

the acts of another, such liability must be founded

upon authorized acts. Authority to do a criminal

act will not be presumed.

You are instructed that the charges contained

in the indictment are based upon alleged violations

of Section 215 of the Criminal Code, without the

element of conspiracy. You are, therefore, in-

structed that before you can find the defendant

Samuel Robinson guilty of any of said charges you

must find first that the false pretenses alleged in

the indictment were made directly by defendant
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Robinson, or that they were directly authorized or

consented to by the defendant Robinson, and in

the latter event a clear case must be shown.

People vs. Doble, supra.

People vs. Green, supra. [753]

Thereafter the defendant Randolph moved the

Court for a new trial, which said motion is in words

and figures as follows

:

[Title of Court and Cause.]

MOTION OF J. W. RANDOLPH FOR A NEW
TRIAL.

Now comes the above-named defendant J. W.
Randolph, by his attorney, H. H. Harris, and moves

the Court to set aside the verdict herein and to

grant a new trial, and as reasons therefor shows to

the Court the following:

1. The Court erred in overruling the defendants'

demurrer to the indictment and each and every

count thereof.

2. The verdict is contrary to the law of the case.

3. The verdict is not supported by the evidence

in the case.

4. The Court upon the trial of the case admitted

incompetent evidence offered by the United States.

5. The Court upon the trial of the case excluded

competent evidence offered by said defendant.

6. That in the testimony it does not affirmatively

or otherwise appear that the above-entitled court

had jurisdiction over the offenses or any of them

alleged in the indictment in this: That there is no
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proof that the alleged offenses or any of them was

committed within the jurisdiction of the above-

entitled court.

7. That the Court improperly instructed the

jury, to the substantial prejudice of said defendant.

8. That the Court refused, to the substantial

prejudice of said defendant, to give correct instruc-

tions on the law tendered by said defendant.

9. That the Court erred in refusing to direct a

verdict of ^^Not Guilty'' at the close of the evidence

of the United States.

10. That the Court erred in refusing to direct

a verdict of ^^Not Guilty" at the close of all the

evidence.

Dated at San Francisco, Calif., June 20, 1928.

H. H. HARRIS,
Attorney for Said Defendant J. W. Randolph.

[754]

Which motion for a new^ trial was by the Court

denied, to which denial the defendant then and there

duly and regularly excepted.

Thereafter the defendant Samuel Robinson moved

the Court to grant him a new trial, which said mo-

tion is in words and figures as follows:

[Title of Court and Cause.]

MOTION OF SAMUEL ROBINSON FOR A
NEW TRIAL.

Now comes the above-named defendant Samuel

Robinson, by his attorney, Robert McMillan, and

moves the Court to set aside the verdict herein and
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to grant him a new trial, and as reasons therefor

shows to the Court the following:

1. The Court erred in overruling the defend-

ants' demurrer to the indictment and each and

every count thereof.

2. The verdict is contrary to the law of the case.

3. The verdict is not supported by the evidence

in the case.

4. The Court upon the trial of the case admitted

incompetent evidence offered by the United States.

5. The Court upon the trial of the case excluded

competent evidence offered by said defendant.

6. That in the testimony it does not affirmatively

or otherwise appear that the above-entitled court

had jurisdiction over the offenses or any of them

alleged in the indictment in this: That there is no

proof that the alleged offenses or any of them was

committed within the jurisdiction of the above-

entitled court.

7. That the Court improperly instructed the

jury, to the substantial prejudice of said defendant.

^. That the Court refused, to the substantial

prejudice of said defendant, to give correct instruc-

tions on the law tendered by said defendant.

9. That the Court erred in refusing to direct a

verdict of [755] ''Not Guilty" at the close of the

evidence of the United States.

10. That the Court erred in refusing to direct

a verdict of ''Not Guilty" at the close of all the

evidence.
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Dated at San Francisco, Calif., June 20, 1928.

ROBERT McMillan,
Attorney for Said Defendant Samuel Robinson.

Which motion for a new trial was denied by the

Court, to which denial the defendant Robinson duly

and regularly excepted.

Thereafter the defendant Randolph moved the

Court in arrest of judgment, which said motion is

in words and figures as follows

:

[Title of Court and Cause.]

MOTION OF J. W. RANDOLPH IN ARREST
OF JUDGMENT.

And now, after verdict against the above-named

defendant, J. W. Randolph, and before sentence,

comes the defendant in his own proper person, by

his attorney, H. H. Harris, and moves the Court

here to arrest judgment herein and not pronounce

the same for the following reasons, to wit

;

1. That the said indictment and each count

thereof in this cause does not state facts sufficient

to constitute a public offense under the laws of the

United States against the said defendant.

2. That it appears from the record in the above-

entitled cause that judgment, if made and entered,

would be unlawful.

3. And this defendant further specifies as

grounds for this motion in arrest of judgment each

and every ground contained and set forth in the

demurrer of this defendant on file in this cause.

4. That in the testimony it does not affirmatively
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or otherwise appear that the above-entitled court

had jurisdiction over the offenses or any of them

alleged in the indictment in this: That there is no

proof that the alleged offenses or any of them were

or was committed within the jurisdiction of the

above-entitled court. [756]

5. That the indictment and each and every count

thereof is not sufficient in form or substance to

enable this defendant to plead the judgment in bar

of another prosecution for the same offense.

WHEREFORE, because of which said errors in

the record herein no lawful judgment can be ren-

dered by the Court, the said defendant prays that

this Honorable Court arrest and withhold the judg-

ment herein and that the verdict herein be vacated

and set aside and declared null and void.

H. H. HARRIS,
Attorney for Defendant J. W. Randolph.

Dated: San Francisco, Calif., June 10, 1928.

Which said motion in arrest of judgment was

denied by the Court, to the denial of which the de-

fendant then and there duly and regularly excepted.

Thereafter the defendant Robinson moved the

Court in arrest of judgment, w^hich said motion is

in words and figures as follows

:

[Title of Court and Cause.]

MOTION OF SAMUEL ROBINSON IN
ARREST OF JUDGMENT.

And now, after verdict against the above-named

defendant, Samuel Robinson, and before sentence,
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comes the defendant in his own proper person, by

his attorney Robert McMillan, and moves the Court

here to arrest judgment herein and not pronounce

the same for the following reasons, to wit

:

1. That the said indictment and each count

thereof in this cause does not state facts sufficient

to constitute a public offense under the laws of the

United States against the said defendant.

2. That it appears from the record in the above-

entitled [757] cause that judgment, if made and

entered, would be unlawful.

3. And this defendant further specifies as

grounds for this motion in arrest of judgment each

and every ground contained and set forth in the

demurrer of this defendant on file in this cause.

4. That in the testimony it does not affirmatively

or otherwise appear that the above-entitled court

had jurisdiction over the offenses or any of them

alleged in the indictment in this: that there is no

proof that the alleged offenses or any of them were

or was committed within the jurisdiction of the

above-entitled court.

5. That the indictment and each and everv count

thereof is not sufficient in form or substance to

enable this defendant to plead the judgment in bar

of another prosecution for the same offense.

WHEREFORE, because of which said errors in

the record herein no lawful judgment can be ren-

dered by the Court, the said defendant prays that

this Honorable Court arrest and withhold the judg-



922 Samuel H. Bohinson and J, W, Randolph

ment herein and that the verdict herein be vacated

and set aside and declared null and void.

ROBERT McMillan,
Attorney for Defendant Samuel Robinson.

Dated: San Francisco, Calif., June 10, 1928.

Which said motion in arrest of judgment was

denied by the Court, to the denial of which the

defendant then and there duly and regularly ex-

cepted. [758]

Thereupon the Court imposed sentence upon the

defendants as follows:

That the defendant Randolph be confined in a

United States Penitentiary for a period of four

years and pay a fliie in the sum of One Thousand

Dollars ($1,000).

That the defendant Robinson be confined in a

United States Penitentiary for a period of a year

and a day. [759]

The above bill of exceptions contains all of the

evidence, oral and documentary, and all of the pro-

ceedings relating to the trial, conviction, motion in

arrest of judgment, and motion for a new trial.

IT IS HEREBY STIPULATED by and between

the attorneys for the United States and for the de-

fendants that all exhibits introduced in evidence in

the trial of the above-entitled cause and now in the

custody of the Clerk shall be deemed to be included

as a part of the foregoing bill of exceptions, with

the same effect in all respects as if incorporated in

said bill of exceptions. In the event that the said

exhibits are not so numbered as to identify the

same they shall be marked by the Court upon its
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certification of this bill of exceptions so as to iden-

tify the same.

IT IS FURTHER STIPULATED that all ex-

hibits introduced in the above-entitled cause may be

marked by the Clerk of the above-entitled court and

filed in the office of the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit.

IT IS FURTHER STIPULATED that such of

said exhibits as may be agreed upon by the parties

hereto may be printed in book form, to be used upon

the presentation of this appeal in the United States

Circuit Court of Appeals for the Ninth Circuit, and

such book form of said printed exhibts shall be con-

sidered as part of this bill of exceptions.

Dated this 29 day of June, 1928.

R. B. McMillan,
Attorney for Defendant Robinson.

JAMES B. O'CONNOR,
HAROLD C. FAULKNER and

H. H. HARRIS,
Attorneys for Defendant Randolph.

GEO. J. HATFIELD,
United States Attorney.

JOSEPH L. SWEENEY,
Assistant United States Attorney. [760]
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[Title of Court and Cause.]

NOTICE OF PRESENTATION OF BILL OF
EXCEPTIONS.

To GEORGE J. HATFIELD, Esquire, United

States Attorney in and for the Northern Dis-

trict of California, as Attorney for the Above-

named Plaintiff

:

YOU WILL PLEASE TAKE NOTICE that the

foregoing bill of exceptions constitutes and is the

proposed bill of exceptions of the above-named

defendants, Samuel H. Robinson and J. W. Ran-

dolph, and each of them, in the above-entitled

cause, and is hereby tendered as such, and the said

defendants will apply to the above-entitled court to

have the same allowed, signed and sealed by said

court as the bill of exceptions herein, pursuant to

the statute in such case made and provided.

Dated, June 29, 1928.

JAMES B. O'CONNOR,
HAROLD C. FAULKNER,
H. H. HARRIS,

Attorneys for Defendant J. W. Randolph.

R. B. McMillan,
Attorney for Defendant Samuel H. Robinson.

[761]

[Title of Court and Cause.]

STIPULATION RE BILL OF EXCEPTIONS.
IT IS HEREBY STIPULATED AND

AGREED by and between the respective parties
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hereto that the foregoing bill of exceptions on be-

half of the above-named defendants, Samuel H.

Robinson and J. W. Randolph, and each of them,

upon appeal herein to the Circuit Court of Appeals

in and for the Ninth Circuit, has been duly pre-

sented within the time allowed by law and the rules

and orders of this Court, duly and regularly made
in this behalf, and the same is in proper form and

conforms to the truth, and that it may be settled,

allowed, signed and authenticated by this court as

the true bill of exceptions herein, on behalf of said

defendants and each of them, and that it may be

made a part of the record in this cause.

Dated at San Francisco, California, October 2,

1928.

H. H. HARRIS,
HAROLD C. FAULKNER,
JAMES B. O'CONNOR,

Attorneys for Defendant J. W. Randolph.

R. B. McMillan,
Attorney for Defendant Samuel H. Robinson,

a. J. HATFIELD,
United States Attorney.

JOSEPH L. SWEENEY,
Assistant U. S. Attorney. [762]
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said bill of exceptions settled and allowed by the

trial Judge.

GEO. J. HATFIELD,
United States Attorney.

J. Li. S.,

Assistant United States Attorney.

R. B. McMillan,
Attorney for Defendant Robinson.

H. H. HARRIS,
J. B. O'CONNOR,
H. C. FAULKNER,

Attorneys for Defendant Randolph.

Dated: July 5th, 1928.

Upon the foregoing stipulation, SO ORDERED.
FRANK H. KERRIGAN,

U. S. District Judge.

[Endorsed] : Filed Jul. 6, 1928. [765]

[Title of Court and Cause.]

STIPULATION AND ORDER EXTENDING
TIME TO PROPOSE AMENDMENTS AND
TO HAVE SETTLED BILL OF EXCEP-
TIONS.

IT IS HEREBY STIPULATED by and between

the United States of America, plaintiff, and the

defendants Samuel H. Robinson and J. W. Ran-

dolph, that the United States of America may have

to and including the 6th day of September within

which to propose its amendments to the biU of ex-

ceptions herein, and that the defendants may have



vs. United States of America, 929

to and including the 16th day of September, 1928,

within which to engross and file the bill of excep-

tions and the amendments thereto and within which

to have said bill of exceptions settled and allowed

by the trial Judge.

GEO. J. HATFIELD,
United States Attorney.

J. L. SWEENEY,
Assistant United States Attorney.

E. B. McMillan,
Attorney for Defendant Robinson.

J. B. O^CONNOR,
H. C. FAULKNER,

Attorneys for Defendant Randolph.

Dated: August 6, 1928.

Upon the foregoing, SO ORDERED.
HAROLD LOUDERBACK,

U. S. District Judge.

[Endorsed] Filed Aug. 7, 1928. [766]

[Title of Court and Cause.]

STIPULATION EXTENDING TERM OF
COURT.

IT IS HEREBY STIPULATED by and between

the United States of America, plaintiff, and defend-

ants Samuel H. Robinson and J. W. Randolph, that

the defendants may have to and including the 3d

day of October, 1928, within which to have en-

grossed and filed the bill of exceptions and within
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which to have said bill of exceptions settled and

allowed by the trial Judge.

IT IS FURTHER STIPULATED that the term

of court within which this case was tried may be

extended to and including the 3d day of October,

1928.

GEO. J. HATFIELD,
United States Attorney.

JOSEPH L. SWEENEY,
Assistant United States Attorney.

R. B. McMillan,
Attorney for Defendant Robinson.

H. H. HARRIS,
J. B. O'CONNOR,
H. C. FAULKNER,

Attorneys for Defendant Randolph.

Dated: September 28, 1928.

Upon the foregoing stipulation, SO ORDERED.
HAROLD LOUDERBACK,

U. S. District Judge.

[Endorsed] : Filed Sep. 29, 1928. [767]

[Title of Court and Cause.]

STIPULATION EXTENDING TERM OF
COURT.

IT IS HEREBY STIPULATED between the

parties hereto that the Term of Court within which

the above defendants were tried may be extended

to and including the 1st day of October, 1928, for

all purposes pertaining to this appeal.
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This stipulation to be applicable to the defendants

Eobinson and Randolph.

Dated: August 30th, 1928.

GEO. J. HATFIELD,
U. S. Attorney.

JOSEPH L. SWEENEY,
Assistant U. S. Attorney.

R. B. McMillan,
Attorney for Defendant Robinson.

H. H. HARRIS,
H. F. FAULKNER,
JAMES B. O'CONNOR,

Attorneys for Defendant Randolph. [768]

Upon the foregoing stipulation, SO ORDERED.
HAROLD LOUDERBACK,

U. S. District Judge.

[Endorsed] : Filed Sep. 4, 1928. [769]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 769

pages, numbered from 1 to 769, inclusive, contain

a full, true and correct transcript of the records

and proceedings in the case of United States of

America vs. Samuel H. Robinson et al.. No. 19,217,

as the same now remain on file and of record in this

office.
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I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is

the sum of Three Hundred Ten Dollars and Fifteen

Cents ($310.15), and that the same has been paid

to me by the attorneys for the appellants herein.

Annexed hereto is the original citation.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court, this 21st day of December, A. D. 1928.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [770]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to United

States of America, GREETING

:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal, of

record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein Samuel H. Rob-

inson and J. W. Randolph are appellants, and you

are appellee, to show cause, if any there be, why

the decree rendered against the said appellants, as
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in the said order allowing appeal mentioned, should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.

WITNESS, the Honorable HAROLD LOUDER-
BACK, United States District Judge for the North-

ern District of California, this 29th day of June,

A. D. 1928.

HAROLD LOUDERBACK,
United States District Judge.

Due service and receipt of copy of within cita-

tion hereby admitted this 29th day of June, 1928.

G. J. HATFIELD,
J. L. SWEENEY,

Attorneys for United States.

[Endorsed] : Citation on Appeal. Filed Jun. 29,

192S. [771]

[Endorsed] : No. 5665. United States Circuit

Court of Appeals for the Ninth Circuit. Samuel

H. Robinson and J. W. Randolph, Appellants, vs.

United States of America, Appellee. Transcript

of Record. Upon Appeal from the United States

District Court for the Northern District of Cali-

fornia, Southern Division.

Filed December 21, 1928.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.





No. 5665

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

>

Samuel H. Robinson and J. W. Randolph,

Appellants,

vs.

United States of America,
Appellee,

BRIEF FOR APPELLANT, J. W. RANDOLPH.

Harold C. Faulkner^

James B. O'Connor,
Humboldt Bank Building, San Francisco,

Attorneys for Appellant, J. W, Eandolph,

^ 9 L. L^ u
MAY -21929

Paul P. (J'BRIen,
Pbknau-Walsh Pkintino Co., San Fbancisoo CLERK





Subject Index

Page

Statement of the case 1

Specification of errors 3

Brief of argument 4

No crime charged in the indictment 4

No adequate assignment of falsity 17

No evidence that appellant Randolph violated Section 215,

Criminal Code 25

The other erroneous rulings 33

(a) Respecting motion for bill of particulars 33

(b) Respecting admitting in evidence the revocation of

Cromwell Simon permit 35



Table of Authorities Cited

Pages

B.

Blackmail v. U. S., 186 F. 965 27

Bentel v. U. kS., 13 F. (2iid) 327 27

C.

12 Cal. Jnr. 465, cSll 21

Collins V. U. S., 253 F. 609, 612 21

E.

8 Ency. PL & Pr. 880 21

F.

Foster v. U. S., 253 F. 482 21

Faulknei- v. U. S., 157 F. 840 30

Fasulo V. U. S., 272 U. S. 620 31, 32

Fontana v. U. S, 262 F. 286 34

Foster v. U. S., 253 F. 481, 483, 484 34

H.

Hughes V. U. S., 231 F. 50, 56 28,30

Hart V. U. S., 84 F. 855, 857 33

Hart V. U. S, 240 F. 911 35

K.

Kettenback v. U. S., 202 F. 382 34

L.

Larkin v. U. S., 107 F. 697 14, 16

Lemon v. U. S., 164 F. 953 14, 16

Lett V. U. S., 15 F. (2nd) 686, 688 34

M.

Mears v. Commonwealth, 2 Grant Cas. 387 11

Milby V. U. S., 100 F. 638, 643 14, 16

Miller v. U. S., 174 F. 35 14, 16, 30

Meyers v. U. S., 15 F. (2d) 977, 983, 985 34

P.

People V. Eppinger, 105 Cal. 39 11

People V. Griffith, 122 Cal. 214 11



Table of Authorities Cited iii

Pages

People V. Mahony, 145 Cal. 106 11, 21

People V. Griffith, 122 Cal. 212 21

People V. .AleKeima, 81 Cal. 158 21

Perez v. U. S., 10 P. (2d) 852 34

R.

Rosen v. U. S., 161 U. S. 29 34

Rinker v. United States, 151 F. 759 34

S.

Section 215, Criminal Code

1, 3, 4, 10, 12, 13, 16, 22, 24, 28, 30, 31

Stewart v. U. S., 119 F. 95 14,16

Stockton V. U. S., 205 F. 462 14,17

Stewart v. U. S., 300 F. 769, 775 14, 17

Specho V. Allen, 12 Ore. 117 21

Salingei- v. Loisel, 265 U. S. 224, 233 24

Salinger v. U. S., 23 F. (2d) 48, 52 33

T.

Todd V. U. S., 153 U. S. 584 32

U.

U. S. V. Schwartz, 230 F. 537 14, 17

U. S. V. Post, 113 F. 852 21

U. S. V. Hess, 124 U. S. 483 22

U. S. V. Bachman, 246 F. 1010 27

U. S. V. Smith, 29 F. (2d) 926, 928 30

U. S. V. Wiltberger, 5 Wheat, 76 32

U. S. V. Bathgate, 246 IT. S. 269 32

U. S. V. Lacher, 134 U. S. 624 32

W.

2 What. Crim. Law (11th Ed.), Sec. 1491 21

Wilson V. IT. S., 205 F. 462 27

Wiener v. U. S., 282 F. 799, 801 33

Wilson V. IT. S., 275 F. 301, 311 34

Y.

Yusem v. U. S., 8 F. (2d) 6 33





No. 5665

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

>

Samuel H. Robinson and J. W. Randolph,

Appellants,

YS.

United States of America,

Appellee,

BRIEF FOR APPELLANT, J. W. RANDOLPH.

STATEMENT OF CASE.

This is an appeal by J. W. Randolph, from the final

judgment of the Southern Division of the United

States District Court, Northern District of California,

Honorable Harold Louderback, Judge presiding, con-

victing appellant of violating the provisions of Section

215 of the Criminal Code, that

:

^^Wlioever having debased * * * any scheme
or artifice to defraud or for obtainnig money or
property by means of false or fraudulent pre-
tenses, representations, or promises, * ^ * shall,

for the purpose of executing such scheme * * *

place, or cause to be placed, any letter, ^ * * in
any post office, * "" ^ to be sent or delivered
shall be fined not more than one thousand dollars,
or imprisoned not more than five years, or both."



Appellant Randolph is sentenced by the judgment

to a term of four years and a. fine of five hundred dol-

lars on the second count of the indictment, to a term

of four years and a fine of five hundred dollars on the

third count, and

^^on each of the remaining counts on which he
stands convicted that he be imprisoned for the

period of four years ; said terms of imprisonment
to run concurrently; further ordered that in de-

fault of the payments of said fine that said de-

fendant be further imprisoned until said fine be
paid or until he be otherwise discharged in due
course of law.'"

(R. vol. 1, pp. 199, 200.)

The indictment is against the appellants Randolph

and Robinson and is also against Harry M. Rassmir,

Cromwell Simon and Orton E. Goodw^in. It contains

thirty-eight counts. The verdict of conviction is

against Randolph and Kassmir on *'all counts'' and

against Robinson on counts 25 to 32, inclusive, and

counts 35 to 38, inclusive. (R. vol. 2, p. 189.) A
directed verdict was returned in favor of Goodwin.

The defendant Simon, being a fugitive (R. vol. 2, p.

912), was not brought to trial. The demurrer of ap-

pellant Randolph to the indictment, was confessed and

sustained as to the first count of the accusation and

overruled as to all other counts. (R. vol. 1, pp. 146,

153.) On motion of the prosecution the 34th count

was dismissed. (R. vol. 2, p. 783.) The appellant's

motion for a bill of particulars and his motion in

arrest of judgment were denied and exception duly

reserved respecting each ruling. (R. vol. 1, pp. 368,

378; vol. 2, pp. 919, 920.) He pleaded ''not gTiilty."



The questions raised on this appeal, relate to the

sufficiency of the indictment as a charge of crime, the

appellant contending- it shows no violation of Section

215 of the Criminal Code; to the sufficiency of the

evidence to justify or sustain the verdict of conviction

as to him, he contending there is no evidence to sus-

tain any one count of the indictment; to erroneous

rulings of the trial (Vnirt respecting the demurrer, the

motion for the bill of particulars, the motion for a

directed verdict, the motion in arrest of judgment, and

the objection of appellant to the admissibility in evi-

dence of the official action taken by the Corporation

Commissioner of California in revoking the license

and permit of the firm of Cromwell Simon & Co., to

do business. The document is in the record and desig-

nated ^^ U. S. Exhibit 7," and is extremely prejudicial

to the legal right of appellant to a fair trial.

II.

SPECIFICATION OF ERRORS.

1. The trial Court erred in overruling appellant

Randolph's demurrer to the indictment. (R. vol. 1, pp.

146, 153.)

2. The Court erred in denying the motion for a bill

of particulars. (R. vol. 1, pp. 368, 378.)

3. The Court erred in ovemiling the objection to

the admission in evidence of ^^U. S. Exhibit 7,'' being

the revocation by the Corporation Commissioner of

California, of the license and permit theretofore issued

to the firm of Cromwell Simon & Co., to do business.

(R. vol. 1. pp. 221, 223, 224, 417, 418, 420.)



4. The Court errod in denying appellant Ran-

dolph's motion for a directed verdict. (R. vol. 2, pp.

787, 895, 896.)

5. The Court erred in denying the motion in arrest

of judg-ment. (R. vol. 2, pp. 919, 920.)

6. The Court erred in rendering the judgment it

did, against appellant Randolph, there being no crime

charged against him by the indictment.

7. The Court erred in rendering the judgment it

did, against appellant Randolph, there being no evi-

dence to justify or sustain the verdict of conviction as

to him, respecting any one count of the indictment.

8. That there is no evidence to justify or sustain

the verdict of conviction respecting any one count of

the indictment, as to appellant Randolph. These

specifications are covered by the assignment of errors.

(R. vol. 1, pp. 204, 205, 221, 224, 344, 345, 346, 347,

348, 352, 353, 354, 358.)

III.

BRIEF OF ARGUMENT.

NO CRIME CHARGED IN THE INDICTMENT.

Tested by Section 215 of the Criminal Code and by

elementary principles of criminal pleading, there is

no crime charged in the indictment. Each of its many

counts, except as hereafter stated, is based upon the

allegation that the defendants

^'devised a scheme and artifice to defraud and for

obtaining money and property under the false

and fraudulent pretenses, representations and



promises described in the first count of this in-

dictment/'

and that

'*for the purpose of executing said scheme and
artifice to defraud, did unlawfully, wdlfully, know-
ingly and feloniously place and cause to be placed
in the United States post office at San Francisco,
California, to be sent and delivered by the post

office establishment of the United States, a certain

postpaid envelope, which said envelope then and
there contained and had enclosed therein a certain

letter oi* document, a copy of which is annexed as

an exhibit/'

In counts 18 to 21, inclusive, and 24 to 33, inclusive

(R. ])p. 34 to 39, 41 to 52), the allegation instead of

being that the defendants placed and caused to be

placed a certain postpaid envelope in the post office, is

that they did

^' cause to be delivered by the post office establish-

ment of the United States, a certain letter en-

closed in a postpaid envelope."

In counts 6, 13, 32 and 35 it is not alleged that any

postage was pre-paid or paid. In no count other than

the first is any attempt made to allege wherein there

existed, nor what constituted, a scheme or artifice to

defraud, nor by what false or fraudulent pretenses,

representation or promise such scheme or artifice ex-

isted for obtaining money or property, nor what
money or property, nor wherein the pretense, repre-

sentation or promise was false or fraudulent, nor is

there the requisite assignment of falsity. Respecting

all these essentials, counts 2 to 38, inclusive, expressly

refer to the first count, and the first count is fatally

defective in regard to every one of the essentials here

specified.



As shown by the record, the demurrer of appellant

to the first count was confessed and sustained. (R. vol.

1, pp. 146, 153), and rightly so. The scheme or artifice

as alleged in the first count is there stated to consist

in:

(1) Issuance at the instance of the defendant

Cromwell Simon and to Mm by the Commissioner of

Corporations of the State of California of a certificate

authorizing him to offer for sale, negotiate for sale

^^and deal in securities and generally carry on the
business of a broker in said state.''

(2) That defendants Simon and Kassmir, as co-

partners doing business under the firm name and style

of Cromwell Simon & Co., should offer for sale, and

negotiate for sale and otherwise deal in securities in

the State of California and generally carry on the

business of brokerage in said state under the name of

Cromwell & Co.

(3) That defendants Simon and Kassmir should

be proprietors of said brokerage office and the other

defendants should be office managers and stock sales-

men and agents of the said Cromwell Simon & Co.

(4) That defendant Rol)inson should mail at San

Francisco to Le Roy A. Pike at Reno, Nevada,

articles of incorporation for a new company to be

called
'

^ Cromwell & Company, Inc.," at Reno, Nevada.

(5) That said Robinson requested said Pike to ob-

tain ^^ dummy directors" ^'and should regularly in-

corporate Cromwell & Company, Inc., under the laws

of the State of Nevada."



(6) That defendants Robinson, Kassmir and

Simon ^^ should visit Nevada for the purpose of at-

tending a meeting' of the directors of Cromwell &
Company, Inc."

(7) That at the meeting the defendant Kassmir
'* should offer to subscribe $50,000 worth of this com-

pany's stock and pay cash for it, and that said offer

was put in the form of a resolution, seconded, voted

and passed unanimously.''

(8) That defendants should solicit and procure

subscriptions and orders for shares of high grade cor-

porate stock and other securities, on the ^'Cromwell

Simon & Co. Investment Plan'' by false and fraudu-

lent representations and promises as to the financial

standing of ('romwell Simon and (yompany and of the

defendants Cromwell Simon and Harry M. Kassmir

and "hy false and fraudulent representations and

promises as to the care and watchfulness" exercised

for the benefit of customers over investments, ^^and

generally by false and fraudulent representations and

promises as to the alleged safety of purchasing high

grade stocks and other high grade securities, through

the said defendants and the said Cromwell Simon
Company."

(9) That defendants should whenever possible re-

quire customer's delivery to defendants of valuable

securities ^^as alleged collateral to secure deferred pay-

ments on stock subscribed for and that the said de-

fendants should take and embezzle and convert such

collateral securities to their own use and without ac-

counting" and would defraud the customers out of

their money or property.
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(10) That defendants would induce and persuade

customers to purchase high grade stock and other

securities 'Hinder the Cromwell KSimon Co. Invest-

ment Plan, by means of certain false representations

which the defendants did not then and there or ever

intend to carry out or perform/' made and communi-

cated to the customers by means of letters, circulars

and advertisements ''sent through the mail and state-

ments made orally b}^ defendants and by their agents."

(11) That in order to induce customers to part

with money and property the defendants "should

raise hopes and expectations of profit and reward far

beyond the limits warranted by existing conditions by

means of alluring^ exaggerated, misleading, false and

fraudulent representations, pretenses and promises,

as follows : That Cromwell Simon & (^o. was a reputa-

ble brokerage company and that the customers could

rely upon the standing and financial responsibility of

Cromwell Simon & Co., whereas in truth and in fact

"as defendants then and there weM knew, the said

company was not a responsible brokerage house, but

of the character of a bucket shop and without business

standing or financial resources to carry on a reliable

brokerage business."

(12) That the business of Cromwell Simon & Co.

was to sell to customers high grade corporate stock

and other securities, "particularly on the partial pay-

ment plan," whereas in truth and in fact they did not

sell "any stock or securities at all."

(13) That the defendants would obtain subscrip-

tions for stock and other securities "on the Cromwell

Simon & Co. Investment Plan/' and would immedi-



ately purchase the same at market price for and on

account of the customer and that Cromwell Simon &
Co. would hold the same so that the customer ^^ could

be certain that the high grade and other securities

would be on hand for him at any time when called

for/- w^hereas in truth and in fact Cromwell Simon &
Co. did not ^^immediately purchase such high grade

stocks and other securities at the market price" for

the customer at the time of subscription or at all and

that the said company would not and did not hold the

same so that the customer could be certain that the

stocks and securities would be on hand when called

for.

(14) That interest would be charged on deferred

payments due from the customer on high grade stocks

and other securities at the rate of six per cent per

annum in addition to service charge and that the cus-

tomer could draw in the meantime any dividends or

interest declared or payable on the high grade stock

and other securities purchased and held by him, where-

as in truth and fact Cromwell Simon & Co. did not

and could not pay any dividend or interest declared or

payable on such high grade stocks or securities.

(15) That Cromwell Simon & Co. were partic-

ularly well qualified to advise customers when to buy

and sell corporate stocks and other securities ; that an

investor subscribing for such corporate stock or other

security, through said company would have the privi-

lege of selling the same at any time he desired, and

that defendants could be depended upon to give advice

^^ along such lines'' and would notify the customer

when to sell to the best advantage; whereas in truth
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and fact the company was not well qualified to advise

the customer when to buy and sell corporate stocks

and other securities ; that the customer could not rely

upon defendants for safe information or advice in the

matter of buying- or selling corporate stocks or other

securities, 'M)ut that defendants would only endeavor

to procure amounts of money and property, which

money and property the defendants would appropriate

and embezzle to their o^vn use and benefit.''

To each count of fJie indictment is annexed a letter

or circular or document, hut notvhere is it alleged that

any statement therein contained is a misrepresenta^

tion or a frmidtdent or other exaggeration. Therefore

the conclusion is and must be that every statement

therein contained is the truth and not false or fraud-

ulent in any particular. Such being the case, the entire

accusation being based on such letters, circulars and

documents as having been either sent or delivered by

mail, it results that in respect to them there could be

no such thing possible as thereby executing a scheme

or artifice to defraud by use of the mail. Not only is

this a conclusive point against the accusation, but it is

self evident that the letters, circulars and documents

sent through the mails being in every particular truth-

ful and in no respect false, could not be in further-

ance of any scheme or artifice to defraud, nor in

furtherance of any scheme or artifice for obtaining

money or property '^by means of false or fraudulent

pretenses, representations or promises,'' as required

by Section 215 of the Criminal Code. It is elementary

as a principle of criminal pleading that the averments

of the indictment must be sufficient to negative the
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presumption of innocence respecting every element of

the offense attempted to l)e charged or it is fatally

defective.

^^It is elementary law that in the spirit of that
principle which presumes innocence until guilt is

established, we infer that what is not charged in

the indictment does not exist, and it is the busi-

ness of the pleader to exclude by proper aver-
ments, the conclusions to which the accused is en-

titled.'^

Hears v. Com,, 2 Grant's Cas. 387.

''An indictment or information must contain
matter which shows on its face that a crime has
been committed. Of the matters charged are as
consistent with the innocence of the accused as

with his guilt, the presumption of his innocence
will overcome the accusation of guilt and the ac-

cused is not to be subjected to a trial of the
charge.

'

'

People V. Eppingei% 105 Cal. 39.

^^The indictment must negative the presump-
tion of innocence. If the allegations can be true

and the defendant still be held innocent, the pre-
sumption still prevails and a verdict of guilty as
charged, would not constitute a conviction of
crime."

People V, Griffith, 122 Cal. 214;

People V, Mahony, 145 Cal. 104.

If, as must be assumed in accordance with the pre-

sumption of innocence, the letters, circulars and docu-

ments alleged by the indictment to have been mailed

are intrinsically truthful in contents and in no par-

ticular false or fraudulent, then considering their con-

tents, it being impossible that they be used in executing
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any scheme to defraud by sending them through the

mail, there can be no violation of Section 215 of the

Criminal Code in doing so, as the sending of a letter,

circular or document by mail for the purpose of ex-

ecuting a scheme to defraud or for obtaining money

or projjerty by means of false or fraudulent pretenses,

representations or promises^ is no violation of the

statute if the contents of the letter, circular or docu-

ment be tine and honest and not false or fraudulent.

In other words, in such a case the purpose required by

the statute in mailing, to-wit: to execute a scheme to

defraud or to obtain money or property by means of

false or frafiuhdent pretenses, representations or

promises, would not be possible. Therefore it is es-

sential to bring the case within the statutory definition

of the crime specified and made punishable in Section

215 of the Criminal Code that the letters, circulars or

documents be false and fraudulent in their contents,

and it must be so alleged in the indictment, or else the

mailing of them is not unlawful nor prohibited, as they

cannot serve to execute a scheme to defraud, by ob-

taining money or property by means of false or fra^id-

ident pretenses, representations or promises as re-

quired by the statute, they not being such. If, in other

words, the money or property obtained, is not acquired

by means of false or fraudulent pretenses, representa-

tions or promises, but upon facts truthfully stated in

the letters, circulars or documents mailed, the statute

is not violated, even though the money or property so

obtained is subsequently embezzled or fraudulently

misappropriated. However, there is no averment in

the indictment in the instant case of anv embezzle-
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ment or misappropriation or fraudvilent conversion of

any money or property. The gist of each of the thirty-

eight counts of the indictment is that defendants de-

vised a sclieme and artifice to defraud by obtaining

money and property

^Mmder false avcl fraudulent pretenses, represen-
tations and promises/'

Therefore, if the letters, circulars and documents

mmled were true and honest and not false or fraud-

ulent in any particular, a fact not negatived by the

indictment, and therefore to be taken as being the fact,

in testing the sufficiency of the indictment, the mailing

of the letters would not be a violation of Section 215

of the Criminal Code, nor of any other law or statute,

nor could the mailing of them tend in any degree to

execute a scheme to defraud. Especially is this true

of the letters, circulars and documents annexed to the

indictment in the instant case. Manifestly if the letters

mailed contain no false or fraudulent pretense, repre-

sentation or promise for obtaining money or property,

the sending them through the mail is no violation of

the statute, as they w^ould not and could not tend to

execute or effectuate a scheme to defraud. This con-

clusive point is, of course, essentially different from
the obviously untenable one that the letters, circulars

and documents must in their contents reveal the fraud.

The point we make is that the indictment must allege

them to be false and fraudulent by proper averments

and connected with the alleged scheme to defraud.

As this is not done by the indictment in the instant

case, and as there is absolutely nothing in the indict-
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ment to sliow that any one of the letters, circulars

and documents annexed to it as exhibits, is in any

wise connected with the alleged scheme to defraud,

nor that any one of the persons to whom the hitters,

circulars and documents are addressed is of the class

referred to in the indictment, as being the persons to

be defrauded by the scheme alleged, it results there is

no crime charged.

In support of these points, we cite

:

Larkin v. United States, 107 F. 697;

Milhy V. United States, 109 F. 638, 643;

Stewart v. United States, 119 F. 95

;

Lemon v. United States, 164 F. 953;

Miller V, United States, 174 F. 35;

Stockton V. United States, 205 F. 462

;

United States v. Schwartz, 230 F. 537

;

Stewart v. United States, 300 F. 769, 775.

We again point out that we are not contending that

the letters, circulars or documents mailed, must in

their contents exhibit the fraud or the fraudulent

scheme, but we insist that if they are apparently

honest, hona fide and innocent in contents then to pre-

vent the law's conclusion that they have nothing to do

with any scheme to defraud, the indictment must show

the contrary.

IV.

It is true the indictment alleges various matters,

but in themselves not wrongful or unlawful, such as

the rightful issuance of the requisite certificate by

the Commissioner of Corporations to the defendant
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Simon; also that defendants Simoyi and Kassmir as

copartners

^^ should offer for sale and negotiate for sale and
otherwise deal in securities in the State of Cali-

fornia, and generally in the business of brokerage
in said State, under the name of Cromwell,
Simon & Co.''

Also that they should be the proprietors

^'of the brokerage office and the other defendants
should be office managers and stock salesmen and
agents of the said Cromwell, Simon & Co.''

Also there are averments respecting the incorpora-

tion in Nevada of Cromwell & C^ompany, Inc., and re-

garding a subscription offer by defendant Kassmir to

be made by him in the sum of $50,000 for the cor-

poration's stock, and that he did not make the pay-

ment of that sum, but it does not appear from the

indictment that any stock was issued to him, nor that

he subscribed for it. All these matters are clearly

legitimate and of no importance in the case, as part

of a scheme to defraud. Then there is an allegation

that as part of a sclieme to defraud the defendants

^^ should solicit and procure orders for shares of
high grade stock and other securities, on the

'Cromwell, Simon and Co. Investment Plan' by
false and frandtilemt representations and promises
as to the financial standing of the Cromwell
Simon and Company and of the defendants Crom-
well Simon and Harry M. Kassmir; by false and
frandideyit representations and promises as to the
care and watchfulness exercised over investments
made with them and generally by false and fraud-
ulent representations and promises as to the al-

leged safety of purchasing high grade stocks and
other high grade securities through the defend-

ants and the said Simon Cromwell Company."
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There is also an allegation that as part of the scheme

to defraudj the defendants shonld require delivery to

them of valuable securities as '' alleged collateral"

and then embezzle them, but in none of these matters

would it be possible to execute or effectuate such a

scheme by means of any or all of the letters, circulars

or documents alleged in the indictment to have been

mailed.

It is not the scheme or artifice to defraud that is

made unlawful by Section 215 of the Criminal Code

(manifestly, Congress would have no such power), but

it is the mailing of letters or circulars or documents

with the fixed purpose of executing the scheme that

is prohibited and made punishable by the statute. It

is perfectly clear that if the letters, circulars or docu-

ments are true and not false, such true letters or docu-

ments can on their face have no tendency to execute

or effectuate any scheme or artifice to defraud, and the

allegation that defendants ^^for the purpose of exe-

cuting said scheme and artifice to defraud' ' mailed a

particular letter, is a mere conclusion. Hence the

necessity of allegation in the indictment showing that

the letters, circulars and documents are false and

fraudulent in their contents or purposes, or in some

specified way adapted to effectuating and executing

the alleged scheme to defraud a niemher of the class

designated as the '^victims/'

Larkin v. United States, 107 F. 697

;

3Iilhy V. United States, 109 F. 638, 643

;

Stewart v United States, 119 F. 95

;

Lemon v. United States, 164 F. 953

;

Miller v. United States, 174 F. 35

;
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Stockton V. United States, 205 F. 462

;

United States v. Sclmartz, 230 P. 537;

Stewart v. United States, 300 P. 769, 775.

As tested by these authorities the indictment in the

instant case is fatally defective and charges no crime.

V.

NO ADEQUATE ASSIGNMENT OF FALSITY.

As already sufficiently pointed out in this brief, the

gist of the charge as laid in the indictment is that the

defendants devised a scheme to defraud for obtaining

money and property by means of false and fraudulent

pretenses, representations and promises. This, of

course, therefore, is a matter of essential description

respecting the specified scheme itself, and is conse-

quently a restriction or limitation on the charge or

accusation. It devolves therefore upon the Govern-

ment to allege in the indictment by adequate assign-

ments of falsity, the particulars wherein the pre-

tenses, representations and promises that are made
the basis of the charge as descriptive of the scheme

to defraud, are false and fraudulent, and accordingly

we find on examination of the indictment (R. vol. 1,

j)p. 5, 7, 8, 9), an attempt, but an insufficient and

fatally defective attempt to do so.

(1) In the first place, it is no assignment of falsity

to allege as does the indictment (R. vol. 1, p. ), that

defendant Kassmir

'^did not pay $50,000 cash for said stock or any-
thing at all,"
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the essential matter to be negatived being the aver-

ment that he should offer to siibsanhe $50,000 worth

of stock of the Cromwell & Company Inc., and pay

cash for it (R. vol. 1, p. 5), there being nothing in

the indictment to show that he ever subscribed for

the stock, l)ut only that lie offered to do so. Nor is

there anything in the indictment to show that his

offer was accepted, nor that he ever became legally or

morally liable for the payment of the fifty thousand

dollars, nor that the stock was ever issued to him.

(2) In the next place it is no assignment of falsity

to allege as does the indictment (vol. 1, p. 7) that

^'the said company was not a respoiisihle broker-
age house, but of the character of a ^bucket shop'
and without husiness standing or financial re-

soitrces sufficient to carry on a reliable hrokerage
httsiness/

yy

the essential matter to be negatived being the aver-

ment that Cromwell Simon & Co. was a repufahle

brokerage company and that the ^Victims" could rely

upon the standing and financial responsibility of the

company (R. vol. 1, p. 7) consistently with the nega-

tive as alleged in the assignment of falsity, Cromwell

Simon & Co., was a reputable brokerage company and

customers could rely upon the standing and fbiancial

responsibility of the company.

(3) In the third place, it is no assignment of

falsity to allege, as does the indictment (R. vol. 1, p.

7), that ^^Cromwell Simon & Co.'' did not sell to the

victims high grade corporate stock and other securi-

ties, or any stock or securities at all," the essential

matter to be negatived being the averment that the
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business of Cromwoll Simon & Co. was to sell to

victims hio'h grade corporate stock and other securi-

ties, particularhj on the partial payment plan (R. vol.

1, p. 2) and manifestly is, as alle^-ed in the indictment,

Cromwell Simon & Co., sold no stock or securities, no

one was or could be defrauded.

(4) In the next place it is no assignmeiit of falsity

to allege, as does the indictment (R. vol. 1, p. 8), that

Cromwell Simon & Co. did not immediately purchase

such high grade stocks and other securities at the

market price for the account of the ^Sdctims" at the

time said 'Sdctims'' gave said company subscription

for stock, or at all, and that the said company would

not, and did not hold the same so that the ^'victims''

could be certain that the stocks and securities would

be on hand when called for, the essential matter to be

negatived being the averment that the defendants

would obtain siihscriptions from ^'victims" for such

stocks and other securities on the Cromwell Simon Co.

Investment Plan, and would immediately, (that is the

defendants, not Cromwell Simon & Co. would imme-

diately), purchase the same at market price for and

on account of the said ^ Victim'' and that Cromwell

Simon & Co. would hold the same so that the ^'victim"

could be certain that the hicfh grade stocks and other

securities would be on hand for them when called for

hythem. (R. vol. 1, pp. 7 and 8.) Consistently with

the alleged assignment of falsity, the defendants did

obtain the subscriptions and did immediately purchase

the '^stocks and securities" at the market price for

and on account of the customers, and Cromwell Simon

& Co. did hold the stocks and other securities so pur-
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chased l)}) the defendants, so that the customers coukl

be certain that the same would be on hand for them

at any and all times when called for by them.

(5) In the next place it is no assignment of falsity

to allege, as does the indictment, that '^Cromtcell &
Co. did not and ccmld not pay to the S'ictims' any

dividends or interest declarc^d or payable on such high

grade stocks or securities'' (R. vol. 1, p. 8), the essen-

tial matter to be negatived being the averment that

interest would be cJiarcjed on deferred payments due

from ^Sdctims" on high grade stocks and other securi-

ties at the rate of 6 per cent per annum in addition

to service charge and that the ^Sdctim" would draw

in the meantime any dividends or interest declared or

payable on the high grade stock and other securities

so purchased and held by them (R. vol. 1, p. 8), not

that Cromtvell Simon <f Co. would make the paTTiient,

nor that Cromwell Simon & Co. ever made the pur-

chase or ever received or became liable for the pay-

ment of any dividends or interest. Manifestly, if the

'^high grade stock or securities" had been purchased

and the dividends and interest on the same had been

received by Cromwell 8imon & Co. they could pay the

same to the customers entitled to receive such divi-

dends and interest.

(6) In the next place it is no assignment of falsity

to allege, as does the indictment, that Cromwell Simon

& Co. ^'was not tvell qualified to advise the Sdctims'

w^hen to buy and sell corporate stocks and other se-

curities; that the said victims could, not rely tipon said

defendants for safe information or advice in the mat-

ter of buying or selling corporate stocks or other
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securities, but that the said defendant tvonld only en-

deuvor to procure from the S^ictims' the largest pos-

sible amouuts of money and property, which money

and property the said defendants would appropriate

and embezzle to their own use and benefit,'' (R. vol.

1, p. 9), the essential matter to be negatived being the

averment that Cromwell & Co. were particularly well

qualified to advise *Sdetims" when to buy and sell

corporate stocks and other securities ; that an investor

subscribing for such corporate stock, or other security,

through the said company, would have the privilege

of selling the same at any time he desired, and that

the defendants could be depended upon to give advice

'^ along such lines" and would notify the '^victims''

when to sell to the best advantage. (R. vol. 1, pp. 8,

9.) It is the well settled law that in charging fraud or

a scheme to defraud others of money or property *'by

means of false or fraudulent pretenses, representa-

tions or promises," there must not only be set forth

in the accusation the specific pretense, representation

or promise, but there must also be adequate assign-

ments showing wherein the pretense, representation

or promise is false or fraudulent.

United States v. Post, 113 Fed. 852;

Foster v. United States, 253 F. 482

;

8 Enci/. PI S Pr. 880;

Collins V, United States, 253 F. 609, 612;

Speclio V. Allen, 12 Oregon 117;

People V. McKenna, 81 C^al. 158;

12 Cal Jur. 465, 811

;

People V. Maho'ny, 145 Cal. 106, 107, 109;

2 What. Crim, Law, (11th Ed.) Sec. 1491;

People V. Griffith^ 122 Cal. 212.
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As held by the Supreme ('Oiiii: in Uvited States v.

Hess, 124 U. S. 483, it is not sufficient to use the

language of the statute in charging a violation of Sec-

tion 215 of the Criminal Code, but it is essential to

state the facts bringing the case within the terms of

the statute. We contend therefore that where the

charge is based upon false and fraudulent pretenses,

representations or promises as constituting the re-

quired scheme to defraud, it is necessary for the in-

dictment to show^ by proper assignments of falsity,

that the alleged pretenses, representations and

promises are false and fraudulent. Therefore it is not

sufficient to allege generally, that th(^y are false and

fraudulent.

VI.

On counts 18 to 21, inclusive, and 24 to 33, inclu-

sive (E. vol. 1, pp. 34 to 39; 41 to 52) the allegation

instead of being that the defendants placed and caused

to be placed a certain postpaid envelope in the post

office, in that they did ^^ cause to be delivered by the

post office establishment of the United States, a certain

letter enclosed in a postpaid envelope." Clearly such

a charge is fatally defective, in that it does not aver

what the accused did in causing, nor how he caused

the letter and envelope to be delivered nor to whom
delivered, nor that the letter and envelope were placed

in the post office by the accused, ^^to be sent or de-

livered by the post office establishment of the United

States." True it is made an offense by Section 215

of the Criminal Code for anyone to ^Mvuowingly cause



23

to be delivered hy wail according to the direction

thereon, or at the place at wliicli it is directed to be

delivered by the person to whom it is addressed, any

such letter/' but sttcJi letter has reference* to the letter

specificHl in the preceding- portion of the statute as

being a letter placed in the post office ^^to be sent or

delivered by the post office establishment of the United

States/' and has no reference to a letter that has not

been placed in the post office by the accused to be so

sent or delivered, therefore it is essential to the validity

of the charge that it be distinctly and directly averred

in the indictment, that the letter the accused is alleged

to have caused to be delivered by the '^post oifice

establishment" be one he has theretofore placed in the

post office to be so sent and delivered. As it is not so

stated in the indictment in the instant case in counts

18 to 21, inclusive, nor in counts 24 to 33, inclusive,

no crime is charged in any one of them. Each of these

counts is also fatally defective in omitting the essen-

tial element prescribed by the statute, that the letter

be delivered hy mail and that the accused knowingly

caused it to be delivered hy mail. Charging that he

knowingly caused it to be delivered by the post office

establishment of the United States, without any aver-

ment that he deposited the letter in the post office, to

be so sent and delivered, is not the equivalent of an

allegation that he knowingly caused the delivery to be

made hy mail. The fatal defect in the indictment in

counts 18 to 21, inclusive, and 24 to 33, inclusive, is in

taking a basic and plainly untenable distinction be-

tween letters placed in the post office to be sent and

delivered by the establishment, and letters not thus
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mailed by the accused, but delivered by the establish-

ment perhaps in the exceptional case other than by or

through the mails. It is the distinction upon which the

indictment bases the difference it makes in averment

between counts 1 to 8, 22 to 24, 34 to 38 and counts

18 to 21, 24 to 33, the distinction thus made funda-

mentally by the indictment, finds no support in the

statute, but is in conflict with its explicit requirement

that the letter delivered be one the accused has mailed

or caused to be mailed. The evident purpose of the

statute in making it also an offense to knowingly

cause the mailed letter to be delivered, is to permit

the prosecution to be had either in the place of mail-

ing or the place of delivery. It is so held in:

Salwger v. Loiseh 265 IT. S. 224, 233, 234;

44 S. E. Rep. 519, 522, 523.

A letter is not maiUd unless the postage is paid.

Therefore" the letters made the basis of counts 6, 13,

32 and 35 of the indictment, if delivered by the post

office establishment, w^ould not come within Section

215 of the Criminal Code, as they have never been

mailed, or which in law is the same thing, it is not

alleged as in the other counts, that the postage has

been paid. It is for this conclusive reason also that

counts 6, 13, 32 and 35 charge no crime as measured

by their averments and tested by the statute.

Upon the many points we have presented, sustained

as they are by principle and authority, no crime is

charged by the indictment in any one of its numerous

counts. Therefore the trial Court erred in overruling

the demurrer, also in denying the motion in arrest of

judgment, also in rendering judgment.
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VII.

NO EVIDENCE THAT APPELLANT RANDOLPH VIOLATED
SECTION 215 OF THE CRIMINAL CODE.

Taking the uncontradicted, undisputed and unim-

peached testimony of the appellant, Randolph, as it

appears in the record, volume 2, pages 850 and 894, it

is perfectly clear he did not devise or intend to devise a

scheme to defraud, nor for obtaining money or prop-

erty by means of false or fraudulent pretense, repre-

sentation or promise. iVnd it is also perfectly clear

that he did not for the purpose of executing a scheme

to defraud or for obtaining money or property by

means of false or fraudulent pretense, representation

or promise, place or cause to be placed any letter,

postal card, package, writing, circular, pamphlet, or

advertisement in the mails, nor to be sent or de-

livered by the post office establishment of the United

States, and that he did not knowingly or at all cause

to be delivered by mail, any such letter, postal card,

package, writing, circular, pamphlet, or advertise-

ment. It results there is no evidence in the record,

showing or tending to show the violation by him, of

Section 215 of the Civil Code. There is no e^ddence

showing or tending to show that he was ever a party

to any scheme to defraud another or any scheme for

obtaining money or property by means of false or

fraudulent pretense, representation or promise. There

is no evidence showing or tending to show that he ever

made any false or fraudulent pretense, representation

or promise or induced or aided or abetted anyone else

to do so. There is no evidence showing or tending to

show that the ^^ Cromwell Simon and Company Invest-
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ment Plan'- or the ^^'Vomwell Simon Plan" or the

sale of marketable corporation stocks, regularly listed

shares of stocks on the New York Exchange, or the

23lan of selling snch stocks on installment or partial

"Davments, is a frandnlent scheme. There is no evi-

dence showing or tending to show that apx)ellant Ran-

dolph made or induced the making of any of the rep-

resentations alleged in the indictment, or had anything

to do with the issuance to Cromwell Simon of a

broker's certificate or license by the Corporation Com-

missioner of California, or with the organizing by

Cromwell Simon and Harry M. Kassmir as copart-

ners under the firm name and style of Cromwell

Simon & Co. of a brokerage business. There is no

evidence that appellant Randolph had anything to do

with the organizing or incorporation or business or

corporate or business affairs of the Nevada corporation

known as the ^^ Cromwell & Company, Inc.," or ever

attended a meeting of the directors or ever induced or

arranged any such meeting, or ever had anything to

do wdth an offer by defendant Kassmir to subscribe

$50,000 worth of the corporation's stock. There is no

evidence that appellant Randolph ever made or ar-

ranged to make a false or fraudulent representation

or promise ^^as to the financial standing of the Crom-

well Simon and Company," or of the defendants

Cromw^ell Simon and Harry M. Kassmir, or ever in-

duced or aided or abetted any such representation or

promise by anyone else, or ever made or arranged to

make a false or fraudulent representation or promise

as to the care or watchfulness exercised for the benefit

of anyone over or representing any investment or ^^as
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to the alleged safety of purchasing high grade stocks

and securities through Cromwell Simon Company/' or

ever arranged to require or required the delivery of

valuable or other securities as *^ alleged collateral" to

secure deferred payments on subscribed stock, or ever

arranged to take or convert or embezzle such collateral

to his own use, or to the use of anyone else, or ever

arranged to induce or persuade anyone to purchase

stock or securities *^ under the Cromwell & Simon Co.

Investment Plan by means of certain false representa-

tions which the defendants did not then and there or

ever intend to carry out or perform, made and com-

nmnicated to the victims by means of letters, circulars

and advertisements sent through the mail and state-

ments made orally by defendants and by their agents.''

Of course, if as alleged, the defendants did not intend

^Ho carry out or perform" such false representations,

this would be no fraud, even though it be true that a

promise made without any intention to perform it, is

fraudulent. Nor is there any evidence showing or

tending to show that appellant Randolph ever raised

any false hopes or false expectations of profit or re-

ward ^^far beyond the limits w^arranted by existing

conditions" or by means of ^^ alluring, exaggerated,

misleading, false and fraudulent representations, pre-

tenses and promises," nor that he ever falsely

promised, pretended or represented any matter, fact

or thing to any person or persons, or did so with in-

tent to defraud any such person or persons (Black-

man V, United States, 186 F. 965; Wilson v. United

States, 205 F. 462: United States v. Bacliman, 246 F.

1010; Bentel v. United States, 13 F. 2d, 327), there is
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no evidence that appellant Randolph ever designed

or arranged or entered into or knowingly applied or

made elfeetive or ever attempted to apply or make

effective any scheme or artifice to defraud, nor that he

ever placed or caused to be placed any letter, post

card, package, writing, circular, pamphlets or adver-

tisement in the mails, knowing the same to be false or

fraudulent or did so to execute a scheme to defraud.

The uncontradicted evidence show\s that he was but an

employee of Cromwell Simon & Co. and that any letter

he mailed or caused to be mailed in the business of his

employers was their affair and not his. Such being

the case and the evidence showing he acted at all times

wdth honest intent, he would not be violating Section

215 of the Criminal Code, did he mail the letter.

Hughes v. United States, 213 F. 50, 56.

He held the same position and performed the same

kind of services his codefendant Goodwin performed

and there is no more evidence against him than there

is against Goodman; yet the trial Court rightly

granted the 1after 's motion for a directed verdict, and

wrongly denied a similar motion by appellant Ran-

dolph. (R. vol. 2, pp. 784, 785, 786, 788, 896, 911.)

It is in evidence and to be considered as proved, that

Randolph had no access to nor control or management,

clerical or otherwise, of the finances of Cromwell

Simon & Co., nor access to their books, nor authority

of any kind over any stock or money entnisted to the

firm by customers, nor over the purchase or sale of

stocks, nor did he take part in the ^^ direction of the

policies of the company,'' nor had he authority to

draw, nor did he draw any checks on funds entrusted
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or paid to the company, nor to direct or control, nor

did he direct or control any entry or entries in the

company's books. (R. vol. 2, p]). 632, 633, 634, 635,

63G, 637, 639, 822.) It is in evidence and to be con-

sidered as proved, that he performed no services dif-

ferent from the services performed by Goodwin, and

had no other or gi^eater authority than that vested in

the latter, and performed only similar functions as an

employee of the firm of Cromwell Simon & Co. (R. vol.

2, pp. 737, 738, 809, 810, 811, 812, 813, 816, 851, et seq.)

It is in evidence and to be considered as proved, that

Randolph's services as an employee of the firm were

honestly performed in his dealings with customers,

and that he committed no fraud or other wrong upon

any of them. (R. vol. 2, pp. 789, 790, 791, 792, 794,

795, 804, 805, 806, 807, 808, 851, et seq,) There is no

evidence in the record that can in any way involve him

in any dishonest or fraudulent transaction, nor in any

scheme or artifice to defraud. Surely he is not to be

held criminally responsible for the defaults or de-

linquencies of his employers, in embezzling stocks or

moneys entrusted to them by customers, even though

so entrusted through his negotiations or services as an

employee of the firm, there being no evidence that he

obtained or negotiated the deals for the purpose of

enabling his employers to commit the embezzlements.

// there tvas any scheme or artifice to defraudy it was

theirs and not his, and he had, nothing to do with it,

and teas not a party to it, and did not put it into exe-

cution, knowing it to he a scheme to defraud. Such is

certainly the situation of the case as presented by the

evidence. Nor is it at all relevant that after the
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alleged fraudulent scheme of Simon and Kassmir and

after the firm of Cromwell Simon &Co./had become de-

funct and extinct, the appellant Randolph established

in another part of the State of California a brokerage

business of his own, under the name of Charles Wesley

Co., and endeavored to secure as his customers or

clients those who had done business with the then

defunct and dissolved firm of Cromwell Simon & Co.,

and for this purpose paid out large sums of money to

satisfy their losses, resulting from their dealings with

the extinct firm. It is neither charged in the indict-

ment or contended by the prosecution nor in evidence

in the case, that Charles Wesley Company violated

Section 215 of the Criminal Code.

In support of our contention that there is no evi-

dence in the record, showing or tending to show that

appellant Randolph devised or intended to devise, or

was a party or privy to devising a scheme or artifice

to defraud, or to obtain money or property by means

of false or frau.dulent pretenses, representations or

promises, we cite:

Fatdkner v. United States, 157 F. 840

;

3Iiller v. United States, 174 F. 35;

United States v. Smith, 29 F. (2d) 926, 928;

Hughes V. United States, 231 Fed. 50, 56.

Another conclusive point against the sufficiency of

the evidence to show that appellant Randolph devised

or intended to devise a scheme or artifice to defraud

is, that if any such scheme or artifice existed in the

instant case, the proofs show it emanated from and

was resolved upon by the firm of Cromwell Simon &
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Co., long prior to Randolph's employment in the busi-

ness and affairs of the concern. (R. vol. 2, pp. 793,

809, 812, 814, 822, 827, 828, 853, 854, 857, 873.) And
therefore were it to be assumed contrary to the undis-

puted facts in the record, that he, after heing em-

ployed by the firm, put into execution the scheme or

artifice thus previously devised by his employers and

not by him, and that he did so by mailing and cmising

to be delivered by mail, letters, circulars, and docu-

ments for the purpose of executing the scheme, this

would not constitute a violation of Section 215 of the

Criminal Code by him, however much it would be such

^dolation by Cromwell Simon & Co, his employers, for

the statute is explicit in its provision that only the

pe^^son devising or intending to devise, or the persons

who devised or intended to devise the seJieme or arti-

fice to defraud can he guilty of the offense defined. It

is elementary that the statute must be restricted to its

terms and cannot be constmed to embrace a case not

within its terms. This principle of especial application

to penal statutes has recently been upheld by the Su-

preme Court in relation to this very statute.

Fasttlo V. United States, 272 U. S. 620, 47 S. Ct.

Rep. 200.

The Court there says on the point:

^^ There are no constructive offenses; and be-

fore one can be punished, it must be shown that
his case is plainly within the statute. We recog-
nize the value of the rule of construing statutes

with reference to the evil they were designed to

suppress as an important aid in ascertaining the
meaning of language in them which is ambiguous
and equally susceptible of conflicting construc-
tions. But this Court has repeatedly held that this
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rule does not apply to instances which are not em-
braced in the language employed in the statute

or implied from a fair interpretation of its con-
text, even though they may involve the same mis-
chief which the statute was designed to suppress."

Fasnlo v. United States, 272 U. S. 620, 47 S. Ct.

Rep. 202.

As said by Chief Justice Marshall respecting the ap-

plication of penal statutes

:

''The intention of the legislature is to be col-

lected from the words they employ. Where there
is no ambiguity in the words there is no room for

construction. To determine that a case is within
the intention of the statute, its language must
authorize us to say so. It would be dangerous,
indeed, to carry the principle that a case within
the reason or mischief of a statute, is within its

provisions, so far as to punish a crime not enu-
merated in the statute, because it is of equal

atrocity, or of kindred character, with those which
are enumerated.''

United States v. WHtherger^ 5 Wheat. 76;

Todd V, United States, 153 U. S. 584;

United States v. Bathgate, 246 U. S. 269;

United States v. Lacher, 134 IT. S. 624.

Congress has not made it a crime for any and every

person to mail a letter in execution of a pre-existing

scheme or artifice to defraud, but has explicitly limited

the offense to the person or persons who have debased

or intended to devise the scheme or artifice.

At the trial, the appellant Randolph made a motion

for a directed verdict, at the time the prosecution sub-

mitted their case in chief, and again made the motion

at the conclusion of all the e\ddence, the trial Court

denying his motion in each instance. (R. vol. 2, pp.
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784, 785, 786, 787, 788, 896.) It is well settled that

the ruling is reversible error where the motion is well

founded and supportc^d by the record, as it is here.

Hart V, United States, 84 F. 855, 857;

Wiener v. United States, 282 F. 799, 801

;

Yusem v. United States, 8 F. (2d) 6;

Salinger v. United States, 23 F. (2d) 48, 52.

The other erroneous rulings of the trial Court re-

specting the demurrer to the indictment and the mo-

tion in arrest of judgment have been fully presented

in the discussion we have offered in the preceding

prayer of this brief, and there but remains for pres-

entation the ruling denying the appellant's motion

for a bill of particulars and the one overruling his

objections to the admission in evidence of ^^U. S.

Exhibit 7," being the revocation by the Corporation

Commissioner of California of the license and permit

theretofore issued to the firm of Cromwell Simon &
Co. to do business. (E. vol. 1, pp. 221, 223, 224, 417,

418, 420, 368, 378.)

VIII.

THE OTHER ERRONEOUS RULINGS.

1. Respecting the erroneous ruling of the trial

Court, denying the motion for a bill of particulars (R.

vol. 1, pp. 368, 378) it needs no citation of any au-

thority to show that the motion should have been

granted and that it was reversible error to deny it.

The charge attempted to be made in the indictment

containing thirty-eight counts of very meagre content,

is based on alleged fraud, and, of course, involves
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many details of facts and circumstances not disclosed

in the accusations, but known to the prosecution and

intended to l)e placed in evidence as being sufficiently

important in the case to qualify it. It is the constitu-

tional right of the defendant to be given, by the prose-

cution, adequate notice of the nature and cause of the

accusation, and this carries with it the right to the

information sought in the motion for the bill of par-

ticulars in the instant case. It was therefore reversible

error to deny the motion.

Rosen v. United States^ 161 U. S. 29

;

Rinker v. United States, 151 F. 759

;

Kettenhack v. United States, 202 F. 382

;

Foster v. United States, 253 F. 481, 483, 484;

Wilson V. United States, 275 F. 310, 311

;

Perez v. United States, 10 F. (2d) 352;

Lett V. United States, 15 F. (2d) 686, 688;

Meyers v. United States, 15 F. (2d) 977, 983,

985.

*^When one is indicted for a serious offense, the

presumption is that he is innocent thereof, and
consequently that he is ignorant of the facts on
w^hich the pleader founds his charges, and it is a

fundamental mile that the sufficiency of the indict-

ment must be tested on the presumption that the
defendant is innocent and has no knowledge of the

facts charged against him in the pleading.''

Fontana v. United States, 262 F. 286.

Clearly the matters specified in the motion for the

bill of particulars are relevant to the case and of con-

siderable importance as furnishing the defendant the

requisite information concerning facts necessary in the

preparation of his defense. By the order denying his
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motion, he was deprived of a eonstitutional right and

seriously hampered both in the presentation of his

defense and in furnishing the proof of his innocence

of the crime attempted to be charged in the indict-

ment.

2. Respecting the plainly erroneous mling of the

ti'ial Court in admitting as evidence against the ap-

peUant Randol])h, the revocation by the California

Corporation Commissioner of the right of Cromwell

Simon & Co. to do business in the State, as shown by

what is known and designated in the record, ^^U. S.

Exhibit 7^' (R. Vol. 1, j)j). 221, 223, 224, 417, 418, 420),

the record indicating that the ruling was made over

the objection and exception of appellant (R. vol. 1,

pp. 221, 223, 224, 417, 418, 420), it is too obvious for

argument that the evidence was yevy prejudicial to

the fundamental right of appellant to a fair trial. The

defaidts, delinquencies, or the crimes or criminal

methods of his employers, involving them in the for-

feiture of their rights to do business, cannot by any

possibility be evidence against him, and it was revers-

ible error to overrule his objection to it.

Hart V. United States, 240 F. 911.

It is respectfully submitted that for the reasons and

upon the points presented and the authorities cited in

this brief, the judgment appealed from by the defend-

ant Randolph should be reversed as to him.

Dated, San Francisco,

May 1, 1929.

Harold C. Faulkner^

Tames B. O'Connor,

Attorneys for Appellant, J, W. Randolph.
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No. 5665.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Samuel H. Robinson and J. W. Ran-

dolph,

Appellants,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLANT SAMUEL H. ROBIN
SON.

I.

STATEMENT OF THE CASE.

Appellant Samuel H. Robinson, who will hereinafter be

referred to as the defendant Robinson, and four others

were together indicted on February 21, 1928, by the Fed-

eral Grand Jury in and for the Southern Division of the

District Court of the United States, Northern District of

California [T. 362], and charged in thirty-eight counts

with having violated provisions of section 215 of the Crim-

inal Code of the United States. (U. S. Code Annotated,

Sec. 338.)



As apposite to the matters here under consideration said

section reads as follows

:

"Whoever having devised * * * ^ny scheme or

artifice to defraud or for obtaining money or proj^erty

by means of false or fraudulent pretenses, repre-

sentations, or promises, * * * shall, for the pur-

pose of executing such scheme * * * place, or

cause to be placed, any letter, * * * jj-j ^j^y pQ^^-

office, * * * to be sent or delivered shall be fined

not more than one thousand dollars, or imprisoned
not more than hvQ years, or both/'

The scheme or artifice as alleged in the first count of the

indictment is in substance as follows

:

Said defendants had devised and intended to devise

a scheme and artifice to defraud and for obtaining

money and appropriate from the public in general, and
in particular from a certain class of persons by means
of certain false and fraudulent pretenses, representa-

tions and promises, that is to say, the persons (here-

inafter called the 'Victims") could or might, by the

means hereinafter described, be induced to send and
pay their said money and to part with their said prop-
erty to the said defendants or to Cromwell Simon &
Co., hereinafter referred to.

It was part of said scheme and artifice to defraud
that the defendant Cromwell Simon should have issued

to him by the Commissioner of Corporations of the

state of California a certificate authorizing him to

offer for sale, negotiate for the sale of, and otherwise
deal in securities in the state of California, and gen-
erally carry on the business of a broker in said state.

It was a further part of said (italics ours) scheme
and artifice that: (1) Issuance at the instance of the

defendant Cromwell Simon and to him by the com-
missioner of corporations of the state of California

of a certificate authorizing him to offer for sale, nego-
tiate "and deal in securities and generally carry on the

business of a broker in said state."
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(2) That defendants Simon and Kassmir as co-

partners doing business under the firm name and
style of Cromwell Simon & Co., should offer for sale,

and negotiate for sale and otherwise deal in securities

in the state of California and generally carry on the

business of brokerage in said state under the name of

Cromwell Simon & Co.

(3) That defendants Simon and Kassmir should

be proprietors of said brokerage office and the other

defendants should be office managers and stock sales-

men and agents of the said Cromwell Simon & Co.

(4) That defendant Robinson should mail at San
Francisco to Le Roy F. Pike at Reno, Nevada, articles

of incorporation for a new company to be called

''Cromwell & Company, Inc.," at Reno, Nevada.

(5) That said Robinson requested said Pike to

obtain "dummy directors" "and should regularly in-

corporate Cromwell & Company, Inc., under the laws

of the state of Nevada."

(6) That defendants Robinson, Kassmir and
Simon "should visit Nevada for the purpose of at-

tending a meeting of the directors of Cromwell &
Company, Inc."

(7) That at the meeting the defendant Kassmir
"should offer to subscribe $50,000 worth of this com-
pany's stock and pay cash for it, and that said offer

was put in the form of a resolution, seconded, voted

and passed unanimously."

(8) That defendants should solicit and procure

subscriptions and orders for shares of high grade cor-

porate stock and other securities, on the "Cromwell
Simon & Co. investment Plan" by false and fraudu-
lent representations and promises as to the financial

standing of Cromwell Simon & Company and of the

defendants Cromwell Simon and Harry M. Kassmir
and "by false and fraudulent representations and
promises as to the care and watchfulness" exercised

for the benefit of customers over investments, "and
generally by false and fraudulent representations and
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promises as to the alleged safety of purchasing high

grade stocks and other high grade securities, through

the said defendants and the said Cromwell Simon
Company/'

(9) That defendants should whenever possible

require customers' delivery to defendants of valuable

securities "as alleged collateral to secure deferred pay-

ments on stock subscribed for and that the said de-

fendants should take and embezzle and convert such

collateral securities to their own use and without

accounting" and would defraud the customers out of

their money or property.

(10) That defendants would induce and persuade

customers to purchase high grade stock and other se-

curities, ''under the Cromwell Simon Co. Investment

Plan, by means of certain false representations which

the defendants did not then and there or ever intend

to carry out or perform," made and communicated to

the customers by means of letters, circulars and ad-

vertisements ''sent through the mail and statements

made orally by defendants and by their agents."

(11) That in order to induce customers to part

with money and property the defendants "should raise

hopes and expectations of profit and reward far be-

yond the limits warranted by existing conditions by

means of alluring, exaggerated, misleading, false and

fraudulent representations, pretenses and promises, as

follows: That Cromwell Simon & Co. was a repu-

table brokerage company and that the customers could

rely upon the standing and financial responsibility of

Cromwell Simon & Co., whereas in truth and in fact

as defendants then and there well knew, the said com-

pany was not a responsible brokerage house, but of

the character of a bucket shop and without business

standing or financial resources to carry on a reliable

brokerage business."

(12) That the business of Cromwell Simon & Co.

was to sell to customers high grade corporate stock

and other securities "particularly on the partial pay-

ment plan," whereas in truth and in fact they did not

sell "any stock or securities at all."
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(13) That the defendants would obtain subscrip-

tions for stock and other securities ''on the Cromwell

Simon & Co. Investment Plan," and would immedi-

ately purchase the same at market price for and on

account of the customer and that Cromwell Simon &
Co. would hold the same so that the customer ''could

be certain that the high grade and other securities

would be on hand for him at any time when called

for," whereas in truth and in fact Cromwell Simon
& Co. did not "immediately purchase such high grade

stocks and other securities at the market price" for

the customer at the time of subscription or at all and

that the said company would not and did not hold the

same so that the customer could be certain that the

stocks and securities would be on hand when called

for.

(14) That interest would be charged on deferred

payments due from the customer on high grade stocks

and other securities at the rate of six per cent per

annum in addition to service charge and that the cus-

tomer could draw in the meantime any dividends or

interest declared or payable on the high grade stock

and other securities purchased and held by him,

whereas in truth and in fact Cromwell Simon & Co.

did not and could not pay any dividends or interest

declared or payable on such high grade stocks or

securities.

(15) That Cromwell Simon & Co. were particu-

larly well qualified to advise customers when to buy
and sell corporate stocks and other securities ; that an
investor subscribing for such corporate stock or other

security through said company would have the privi-

lege of selling the same at any time he desired, and
that defendants could be depended upon to give advice

"along such lines" and would notify the customer
when to sell to the best advantage; whereas in truth

and fact the company was not well qualified to advise

the customer when to buy and sell corporate stocks

and other securities; that the customer could not rely

upon defendants for safe information or advice in the

matter of buying or selling corporate stocks or other
securities, "but that defendants would only endeavor



to procure amounts of money and property, which
money and property the defendants would appropriate

and embezzle to their own use and benefit."

The foregoing refers to the first count of said indict-

ment. In no count other than the first is any attempt made

to allege wherein there existed, nor what constituted, a

scheme or artifice to defraud, nor by what false or fraudu-

lent pretenses, representation or promise such scheme or

artifice existed for obtaining money or property, nor what

money or property, nor wherein the pretense, representa-

tion or promise was false or fraudulent, nor is there the

usual and essential assignment of falsity. Respecting all

these essentials, counts 2 to 38, inclusive, expressly refer

to the first count, in this manner

:

"The defendants, so having devised the aforesaid

scheme and artifice to defraud and for obtaining

money and property under the false and fraudulent

pretenses, representations and promises described in

the first count of this indictment, the allegations con-

cerning which in said first count are hereby incor-

porated by reference thereto in this count as fully and
with like effect for all purposes as though the same
were here reiterated and repeated, for the purpose of

executing said scheme and artifice to defraud, did,"

etc.

Defendant Robinson demurred to said indictment, and

each and every count thereof. [T. 140.] The demurrer

was sustained, confessed, as to the first count and over-

ruled as to all other counts. [T. 152.]

And thus counts two to thirty-eight, inclusive, were left

stripped and standing without showing, preliminarily and

by v/ay of inducement as pleadings should go, the charg-

ing or accusatory portion of the indictment setting forth

and describing the nature, composition, and extent of the



alleged scheme and artifice to defraud, except by reference

to count one of the indictment, which count was held in

sufficient as aforesaid.

True, indeed

:

"One count may refer to matter in a previous count

so as to avoid unnecessary repetition ; and, if the pre-

vious count be defective or is rejected, that circum-

stance will not vitiate the remaining counts, if the

reference be sufficiently full to incorporate the matter

going before with that in the count in which the refer-

ence is made/*

Grain v. U. S., 162 U. S. 625, 16 Sup. Ct. Rep.

952, 954.

But, it is respectfully contended, that this rule applies

only to defects and rejections, and not to a case where a

demurrer is sustained or confessed to the "previous count''

that does not state facts sufficient to constitute an offense

against the laws of the United States. In other and fewer

words, an indictment in such circumstances should be

judged without reference at all to the first count; there is

no foundation or predicate left; it is simply left without

subject or predicate.

His contention in this regard he steadfastly maintained

by his (a) motion for a directed verdict at the close of the

Government's case in chief [T. 784-785]; (b) by his mo-

tion at the close of all of the evidence [T. 895]; and by

his motion in arrest of judgment [T. 920-921].

His motion for directed verdict was as follows

:

"Mr. McMillan : At this time, at the close of the

Government's evidence in chief, the defendant Samuel
H. Robinson moves this court to direct the jury to

find him not guilty upon each and every count con-
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tained in said indictment, excepting, of course, counts
1 and 34, upon the following grounds

:

1. That there is no evidence of sufficient substan-
tiality to support a verdict and judgment of guilty if

such verdict and judgment were found or made and
rendered against said defendant on any of said counts.

2. No offense against the United States is charged
in the indictment herein, or any of said counts, for

the same reasons and upon the same grounds as set

forth in the demurrer of said Samuel H. Robinson on
file herein.

3. That no offense sought to be charged in the

indictment herein, or any count thereof, has been

proved.

4. The evidence adduced fails to prove a plan, or

scheme, or artifice said to be set forth in said indict-

ment and each count thereof.

5. The evidence fails to prove that said defendant

Samuel H. Robinson at any time had any knowledge
of any plan, or scheme, or artifice, as set forth in said

indictment, or any count thereof, or that he ever en-

tered into any such plan, scheme, or artifice as set

forth in said indictment, or any count thereof, or

that he ever knowingly aided, abetted or assisted in

the furtherance or execution of any such plan, scheme
or artifice.

That the statements, representations and letters that

were made or mailed by said Samuel H. Robinson
were not made or mailed knowingly pursuant to any
general plan or scheme adopted or sanctioned bv him.

That any acts, declarations, or statements made
by said Samuel H. Robinson, or any letter alleged

to have been mailed or received by said Samuel H.
Robinson had no relation to and was not a step in

any attempted execution or furtherance of any plan,

or scheme, or artifice as alleged in said indi'^tment,

or any count thereof, or in furtherance or execution

of any plan, scheme, or artifice.
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Lastly, that the evidence in this case, so far as

said Samuel H. Robinson is concerned, is as con-

sistent with his innocence as it is with his guilt"

Defendant Robinson duly and seasonably filed his peti

tion for severance. [T. 153-154.] In this petition he

alleged

:

That there is certain evidence necessary and mate-

rial in his defense, which as to certain of the other

defendants, particularly Harry M. Kassmir and
Cromwell Simon, would be inadmissible by reason

of their privileged nature.

That there is certain evidence material and neces-

sary in his defense that would be inadmissible against

any of the other defendants, particularly Harry M.
Kassmir and Cromwell Simon, by reason of the fact

that the introduction of those said facts on his be-

half would be inadmissible over the objection of the

other defendants on the ground that they would there-

by be compelled to testify against themselves without

their consent.

That the defense of Samuel H. Robinson is antag-

onistic to the defense of the other defendants in said

cause.

That the defense of Samuel H. Robinson would im-
plicate certain of the other defendants, particularly

Harry M. Kassmir and Cromwell Simon.

That the defense of Samuel H. Robinson cannot be
presented fairly and properly in a joint trial with the

other defendants and that the introduction of certain

evidence pertaining to other defendants that would
be as to him incompetent and immaterial, would seri-

ously prejudice him.

This petition was supported by his affidavit. [T. 155-

157.]

That he is one of the defendants in the above-enti-
tled action. That the date of the trial of the above-
entitled cause has been set for May 29, 1928. That
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there are four other defendants ; that unless this court

grants the petition of this affiant to have his trial

severed from the trial of the other four defendants,

he will be tried on said date, jointly with the other

four defendants.

Your affiant is an attorney at law, duly licensed and

admitted to practice in all of the courts of the state

of California, and has been such for more than seven

years last past. That he is charged jointly with four

other defendants in thirty-eight counts in this indict-

ment of having used the mails to defraud. Affiant

states that his only relation with the other defendants

was that of attorney and client; that of the thirty-

eight letters upon which the thirty-eight counts of

the indictment are predicated, only five have been

mailed or caused to be mailed by him. That these

letters were sent out by him in the regular course of

business and as part of his professional employment
at attorney for certain of the other defendants; that

he never had any acquaintance with the other defend-

ants, nor had any part in the scheme set out in the

indictment, prior to June, 1925 ; that said indictment

contains various letters alleged to have been sent out

prior to that date. That for the purpose of his de-

fense, it will be necessary for him to introduce a num-
ber of letters and documents passing between the de-

fendants, Harry M. Kassmir and Cromwell Simon
and your affiant. That in addition to these letters,

there were numerous oral communications and that

said letters, documents and oral communications were
occasioned solely by the relations between the said

defendants, Harry M. Kassmir, Cromwell Simon and
your affiant, by reason of the relation of attorney

and clients; that these communications are therefore

privileged and therefore inadmissible and that an ob-

jection to their introduction will be made by at least

one of the defendants jointly charged with affiant.

That these letters, documents and communications are

absolutely necessary in the defense of your affiant;

that his inability to introduce them would result as to

him in a serious miscarriage of justice and a preju-

dice of his rights.
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That in order to introduce evidence necessary in

his own defense, affiant expects and intends to take

the stand on his own behalf and his evidence will

implicate certain of the other defendants and his de-

fense is antagonistic to them.

Which petition was denied. [T. 167.]

Counsel realizes that no point can be made successfully

in this regard. It is purely discretionary for the trial

court whether or not a motion for severance should be

granted or denied.

Defendant Robinson also duly filed his motion for bill

of particulars. [T. 157-166.] This was denied. [T.

167-168.]

The cause proceeded regularly to trial on May 29, 1928

[T. 168], Hon. Harold Louderback, U. S. District Judge,

presiding, and was concluded on June 20, 1928. [T. 185-

186.]

At the opening of the trial, the defendant Cromwell

Simon not appearing, his bond was ordered forfeited. [T.

383.] This left on trial, all of whom duly appeared

throughout, defendants Harry M. Kassmir, Samuel H.

Robinson, J. W. Randolph, and Orton E. Goodwin. [T.

382.]

At the close of all the Government's evidence the court

ordered that a directed verdict, on all counts, be returned

in favor of the defendant Orton E. Goodwin. [T. 986.]

During the trial, on motion of the United States at-

torney, count 34 of the indictment was ordered dismissed.

[T. 783.]

On June 20, 1928, the jury returned its verdict finding

the defendant Harry M. Kassmir guilty on all counts;



the defendant J. W. Randolph guilty on all counts; the

defendant Orton E. Goodwin not guilty on all counts,

and the defendant Samuel H. Robinson guilty on counts

25, 26, 27, 28, 29, 30, 31, 32, 35, 36, 17 and 38. [T. 186.]

Motions for a new trial and in arrest of judgment were

made by the defendant Samuel H. Robinson, and denied,

to which orders denying said motions the defendant Rob-

inson duly entered exceptions. [T. 187.] Thereupon the

court made its judgment and sentenced defendant Robin-

son to imprisonment in a U. S. penitentiary for a period

of one year and one day as to the 25th count, and that

he be imprisoned on each of the remaining counts on which

he was convicted for the period of one year and one day,

all of said terms of imprisonment to run concurrently.

[T. 199.]

An appeal was thereafter duly sued out by appellant

Robinson, and duly allowed to this court, to review the

judgments and proceedings of the trial court.

11.

SPECIFICATION OF ERRORS RELIED UPON.

It is not our intention to rely upon or urge all the as-

signments set forth in our assignment of errors [Assign-

ment of Errors on Behalf of Samuel H. Robinson, T. pp.

204-359].

The following only are the errors now asserted and

intended to be urged in support of our prayer for the

reversal of the judgment herein against appellant Samuel

H. Robinson.
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I.

The trial court erred in overruling appellant Robinson's

demurrer to the indictment. [T. 140-145.]

II.

The trial court erred in the admission of evidence

against appellant Robinson prior to any joint or other

participation by him in any scheme.

III.

The trial court erred in the admission of evidence of

the acts, declarations and admissions of codefendants

against appellant Robinson subsequent to the termination

of the scheme.

IV.

The trial court erred in refusing an instruction to the

jury that agency must be shown before defendant Rob-

inson could be convicted of the acts of others. [T. 915.]

V.

The trial court erred in the admission of a mass of

incompetent testimony against defendant Robinson to his

prejudice.

III.

ARGUMENT.

A.

The Indictment Does Not Charge Facts Sufficient to

Constitute an Offense Under Section 215 of the

Criminal Code of the United States.

The subject matter covered by the foregoing head has

been argued by counsel for appellant J. W. Randolph.
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We have read their brief in its course of preparation.

On this point the ground has been so fully covered it

seems altogether unlikely that we can offer anything of

importance on the subject that has not already been well

said. Therefore, with the permission of counsel for said

appellant J. W. Randolph, we hereby adopt the arguments

and authorities set forth in their brief, reserving, how-

ever, the right to argue these matters orally upon the

hearing of the case.

The arguments and authorities adopted are as follows:

As shown by the record, the demurrer of appellant to

the first count zvas confessed and sustained. The scheme

or artifice as alleged in the first count has been heretofore

stated in our statement of the case.

To each count of the indictment is annexed a letter

or circidar, or document, but nowhere is it alleged that

any statement therein contained is a misrepresentation or

a fraudulent or other exaggeration. Therefore the con-

clusion is and must be that every statement therein con-

tained is the truth and not false or fraudulent in any

particular. Such being the case, the entire accusation

being based on such letters, circulars and documents as

having been either sent or delivered by mail, it results

that in respect to them there could be no such thing pos-

sible as thereby executing a scheme or artifice to defraud

by use of the mail. Not only is this a conclusive point

against the accusation, but it is self-evident that the let-

ters, circulars and documents sent through the mails being

in every particular truthful and in no respect false, could

not be in furtherance of any scheme or artifice to de-

fraud, nor in furtherance of any scheme or artifice for

obtaining money or property ''by means of false or fraud-



-17-

ulent pretenses, representations or promises,'* as required

by section 215 of the Criminal Code. It is elementary

as a principle of criminal pleading that the averments of

the indictment must be sufficient to negative the presump-

tion of innocence respecting every element of the offense

attempted to be charged or it is fatally defective.

''It is elementary law that in the spirit of that

principle which presumes innocence until guilt is es-

tablished, we infer that what is not charged in the

indictment does not exist, and it is the business of

the pleader to exclude by proper averments, the con-

clusions to which the accused is entitled/'

Mcars v. Com., 2 Grant's Cas. 387.

"An indictment or information must contain matter

which shows on its face that a crime has been com-
mitted. If the matters charged are as consistent

with the innocence of the accused as with his guilt,

the presumption of his innocence will overcome the

accusation of guilt and the accused is not to be sub-

jected to a trial of the charge."

People V. Eppinger, 105 Cal. 39.

"The indictment must negative the presumption of

innocence. If the allegations can be true and the

defendant still be held innocent, the presumption still

prevails and a verdict of guilty as charged would not

constitute a conviction of crime."

People V. Griffith^ 122 Cal. 214.

If, as must be assumed in accordance with the presump-

tion of innocence, the letters, circulars and documents

alleged by the indictment to have been mailed are intrin-

sically truthful in contents and in no particular false or

fraudulent, then considering their contents, it being im-

possible that they be used in executing any scheme to

defraud by sending them through the mail, there can be
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no violation of section 215 of the Criminal Code in doing

so, as the sending of a letter, circular or document by

mail for the purpose of executing a scheme to defraud or

for obtaining money or property by means of false or

fraudulent pretenses, representations or promises, is no

violation of the statute if the contents of the letter, cir-

cular or document be true and honest and not false or

fraudulent. In other words, in such a case the purpose

required by the statute in mailing, to-wit: to execute a

scheme to defraud or to obtain money or property by

means of false or fraudulent pretenses, representations

or promises would not be possible. Therefore it is essen-

tial to bring the case within the statutory definition of

the crime specified and made punishable in section 215 of

the Criminal Code that the letters, circulars or documents

be false and fraudulent in their contents and it must be

so alleged in the indictment, as they cannot serve to exe-

cute a scheme to defraud, by obtaining money or property

by means of false or fraudident pretenses, representations

or promises as required by the statute, they not being such.

If, in other words, the money or property obtained is

not acquired by means of false or fraudulent pretenses,

representations of promises, but upon facts truthfully

stated in the letters, circulars or documents mailed, the

statute is not violated, even though the money or prop-

erty so obtained is subsequently embezzled or fraudu-

lently misappropriated. However, there is no averment

in the indictment in the instant case of any embezzlement

or misappropriation or fraudulent conversion of any

money or property. The gist of each of the thirty-eight

counts of the indictment is that defendants devised a
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scheme and artifice to defraud by obtaining money and

property

''under false aiid fraudulent pretenses, representa-

tions and promises/'

Therefore if the letters, circulars and documents mailed

were true and honest and not false or fraudulent in any

particular, a fact not negatived by the indictment, and

therefore to be taken as being the fact, in testing the

sufficiency of the indictment, the mailing of the letters

would not be a violation of section 125 of the Criminal

Code, nor of any other law or statute, nor could the

mailing of them tend in any degree to execute a scheme

to defraud. Especially is this true of the letters, circulars

and documents annexed to the indictment in the instant

case. Manifestly, if the letters fnailed contain no false

or fraudulent pretense, representation or promise for ob-

taining money or property, the sending them through the

mail is no violation of the statute, as they would not

and could not tend to execute or effectuate a scheme to

defraud. This conclusive point is of course essentially

different from the obviously untenable one that the letters,

circulars and documents must in their contents reveal the

fraud. The point we make is that the indictment must

allege them to be false and fraudulent by proper aver-

ments and connected with the alleged scheme to defraud.

As this is not done by the indictment in the instant case,

and as there is absolutely nothing in the indictment to

show that any one of the letters, circulars and documents

annexed to it as exhibits, is in anywise connected with

the alleged scheme to defraud, nor that any one of the

persons to whom the letters, circulars and documents are

addressed, is of the class referred to in the indictment, as
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being defrauded by the scheme alleged, it results there

is no crime charged.

In support of these points, we cite:

Larkin v. United States, 107 F. 697;

Milby V. United States, 109 F. 638, 643;

Stewart v. United States, 119 F. 95;

Lemon v. United States, 164 F. 953;

Miller v. United States, 174 F. 35;

Stockton V. United States, 205 F. 462;

United States v. Schmartz, 230 F. 537j

Stewart v. United States, 300 F. 769, 775.

We again point out that we are not contending that

the letters, circulars or documents mailed, must in their

contents exhibit the fraud or the fraudulent scheme, but

we insist that if they are apparently honest, bona fide,

and innocent in contents, then to prevent the law's conclu-

sion that they have nothing to do with any scheme to

defraud, the indictment must show the contrary.

It is true the indictment alleges various matters, but

in themselves not wrongful or unlawful, such as the right-

ful issuance of the requisite certificate by the commis-

sioner of corporations to the defendant Simon; also that

defendants Simon and Kassmir as copartners

"should offer for sale and negotiate for sale and
otherwise deal in securities in the state of California,

and generally in the business of brokerage in said

state, under the name of Cromwell Simon & Co."

And that they should be the proprietors

'*of the brokerage office and the other defendants

should be office managers and stock salesmen and
agents of the said Cromwell Simon & Co."
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Also, there are averments respecting the incorporation

in Nevada of Cromwell & Company, Inc., and regarding-

a subscription offer by defendant Kassmir to be made

by him in the sum of $50,000 for the corporation's stock,

and that he did not make the payment of that sum, but

it does not appear from the indictment that any stock

was issued to him, nor that he subscribed for it. All

these matters are clearly legitimate and of no importance

in the case, as part of a scheme to defraud. Then there

is an allegation that as part of a scheme to defraud the

defendants

''should solicit and procure orders for shares of high

grade stock and other securities, on the 'Cromwell

Simon and Co. Investment Plan' by false and fraud-

ulent representations and promises as to the finan-

cial standing of the Cromwell Simon and Company
and of the defendants Cromwell Simon and Harry
M. Kassmir; by false and fraudulent representations

and promises as to the care and watchfulness ex-

ercised over investments made with them and gen-

erally by false and fraudulent representations and
promises as to the alleged safety of purchasing high

grade stocks and other high grade securities through

the defendants and the said Simon Cromwell Com-
pany."

There is also an allegation that as part of the scheme

to defraud, the defendants should require delivery to them

of valuable securities as

"alleged collateral,"

and then embezzle them, but in none of these matters

would it be possible to execute or effectuate such a scheme

by means of any or all of the letters, circulars or docu-

ments alleged in the indictment to have been mailed. It

is not the scheme or artifice to defraud that is made un-
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lawful and punishable by section 215 of the Criminal Code

(manifestly Congress would have no such power), but

it is the execution of the scheme by mailing letters or

circulars or documents that are false and fraudulent and

therefore a prostitution of the mails to an unlawful pur-

pose, that is prohibited and made punishable by the statute.

It is perfectly clear that if the letters, circulars or docu-

ments are true and not false and therefore can have no

tendency to execute or effectuate any scheme or artifice

to defraud, the mailing of them is no violation of the

statute. Hence the necessity of allegations in the indict-

ment, showing that the letters, circulars and documents

are false and fraudulent in their contents and purpose,

and in some specified way adopted to effectuating and

executing the alleged scheme to defraud and a member

of the class designated in the accusation as the 'Victims/'

Larkin v. United States, 107 F. 697;

Milhy V, United States, 109 F. 638, 643;

Stewart v. United States, 119 F. 95;

Lemon v. United States, 164 F. 953;

Stockton V. United States, 205 F. 462;

United States v. Schwartz, 230 F. 537;

Stewart v. United States, 300 F. 769, 775.

As tested by these authorities the indictment in the

instant case is fatally defective and charges no crime.

No Adequate Assignment of Falsity.

As already sufficiently pointed out in this brief, the gist

of the charge as laid in the indictment is that the de-

fendants devised a scheme to defraud for obtaining money

and property by means of false and fraudulent pretenses,
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representations and promises. This, of course, therefore

is a matter of essential description respecting the specified

scheme itself, and is consequently a restriction or limita-

tion on the charge or accusation. It devolves therefore

upon the Government to allege in the indictment by ade-

quate assignments of falsity, the particulars wherein the

pretenses, representations and promises that are made

the basis of the charge as descriptive of the scheme to

defraud, are false and fraudulent, and accordingly we

find on examination of the indictment [R. Vol. 1, pp. 5, 7,

8, 9] an attempt, but an insufficient and fatally defective

attempt, to do so.

(1) In the first place, it is no assignment of falsity

to allege, as does the indictment [R. Vol. p. 5], that de-

fendant Kassmir

''did not pay $50,000 cash for said stock or anything
at all,"

the essential matter to be negatived, being the averment

that he should offer to subscribe $50,000 worth of stock

of the Cromwell & Company, Inc., and pay for it [R. Vol.

1, p. 5], there being nothing in the indictment to show

that he ever subscribed for the stock, but only that he

offered to do so. Nor is there anything in the indict-

ment to show that his offer was accepted, nor that he

ever became legally or morally liable for the payment of

the fifty thousand dollars, nor that the stock was ever

issued to him.

(2) In the next place, it is no assignment of falsity

to allege, as does the indictment [Vol. 1, p. 7] that

''the said company was not a responsible brokerage
house, but of the character of a 'bucket shop' and
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without business standing or financial resources suf-

ficient to carry on a reliable brokerage business,"

the essential matter to be negatived being the averment

that Cromwell Simon & Co. was a reputable brokerage

company and that the 'Victims" could rely upon the

standing and financial responsibility of the company [R.

Vol. 1, p. 7] consistently with the negative as alleged in

the assignment of falsity, Cromwell Simon & Co. was

a reputable brokerage company and customers could rely

upon the standing and financial responsibility of the com-

pany.

(3) In the third place, it is no assignment of falsity

to allege, as does the indictment [R. Vol. 1, p. 7], that

"Cromwell Simon & Co." did not sell to the victims high

grade corporate stock and other securities, or any stock

or securities at all," the essential matter to be negatived

being the averment that the business of Cromwell Simon

& Co., was to sell to victims high grade corporate stock

and other securities, particularly on the partial payment

plan [R. Vol. 1. p. 2]. And manifestly if, as alleged

in the indictment, Cromwell Simon & Co. sold no stock

or securities, no one was or could be defrauded.

(4) In the next place it is no assignment of falsity

to allege, as does the indictment [R. Vol. 1, p. 8]., that

Cromwell Simon & Co. did not immediately purchase

such high grade stocks and other securities at the market

place for the account of the "victims" at the time said

"victims" gave said company subscription for stock,

or at all, and that the said company would not, and did

not, hold the same so that the "victims" could be certain

that the stocks and securities would be on hand when
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called for, the essential matter to be negatived being the

averment that the defendants would obtain subscriptions

from 'Victims for such stocks and other securities on the

Cromwell Simon Co. Investment Plan, and would imme-

diately (that is the defendants, not Cromwell, Simon & Co.,

would immediately) purchase the same at market price

for and on account of the said 'Victims," and that Crom-

well Simon & Co. would hold the same so that the 'Vic-

tim" could be certain that the high grade stocks and other

securities would be on hand for them when called for by

them [R. Vol. 1,, pp. 7 and 8]. Consistently with the

alleged assignment of falsity, the defendants did obtain

the subscriptions and did immediately purchase the "stocks

and securities" at the market price for and on account

of the customers, and Cromwell Simon & Co. did hold

the stocks and other securities so purchased by the de-

fendants, so that the customers could be certain that the

same would be on hand for them at any and all times

when called for by them.

(5) In the next place, it is no assignment of falsity

to allege, as does the indictment, that ''Cromwell & Co.

did not and coidd not pay to the "victims" any dividends

or interest declared or payable on such high grade stocks

or securities" [T. Vol. 1, p. 8], the essential matter to

be negatived being the averment that interest would

be charged on deferred payments due from "victims" on

high grade stocks and other securities at the rate of 6

per cent per annum in addition to service charge, and that

the "victim" would draw in the meantime any dividends

or interest declared or payable on the high grade stock

and other securities so purchased and held by them [R.

Vol. 1, p. 8], not that Cromwell Simon & Co. would
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make the payment, nor that Cromwell Simon & Co.

ever made the purchase or ever received or became liable

for the payment of any dividends or interest. Manifestly

if the '*high-grade stock or securities" had been purchased

and the dividends and interest on the same had been re-

ceived by Cromwell Simon & Co., they could pay the same

to the customers entitled to receive such dividends and

interest.

(6) In the next place it is no assignment of falsity

to allege, as does the indictment, that Cromwell Simon &
Co. "was not well qualified to advise the 'Victims'^ when

to buy and sell corporate stocks and other securities; that

the said victims could not rely upon said defendants for

safe information or advice in the matter of buying or sell-

ing corporate stocks or other securities, but that the said

defendants would only endeavor to procure from the "vic-

tims" the largest possible amounts of money and prop-

erty, which money and property the said defendants would

appropriate and embezzle to their own use and benefit"

[R. Vol. 1, p. 9], the essential matter to be negatived being

the averment that Cromwell & Co. were particularly well

qualified to advise "victims" when to buy and sell cor-

porate stocks and other securities; that an investor sub-

scribing for such corporate stock, or other security,

through the said company, would have the privilege of

selling the same at any time he desired, and that the de-

fendants could be depended upon to give advice "along

such lines" and would notify the "victims" when to sell

to the best advantage. [R. Vol. 1, pp. 8, 9.] It is

the well settled law that in charging fraud or a scheme

to defraud others of money or property "by means of

false or fraudulent pretenses, representations or promises,"
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there must not only be set forth in the accusation the

specific pretense, representation or promise, but there

must also be adequate assignments showing wherein the

pretense, representation or promise is false or fraudulent.

United States v. Post, 113 Fed. 852;

8 Ency. PI. & Pr. 880;

Specho V. Allen, 12 Oregon 117;

12 Cal. Jur. 465, 811;

2 Wheat. Crim. Law (11th Ed.), Sec. 1491;

People V. Griffith, 122 Cal. 212.

As held by the Supreme Court in United States v. Hess,

124 U. S. 483, it is not sufficient to use the language of

the statute in charging a violation of section 125 of the

Criminal Code, but it is essential to state the facts bringing

the case within the terms of the statute. It is therefore

we contend that where the charge is based uopn false and

fraudulent pretenses, representations or promises as con-

stituting the required scheme to defraud, it is necessary

for the indictment to show by proper assignments of

falsity, that the alleged pretenses, representations and

promises are false and fraudulent. There it is not suffi-

cient to allege generally that they are false and fraudu-

lent.

On counts 18 to 21, inclusive, and 24 to 33, inclusive

[R. Vol. 1, pp. 34 to 39, 41 to 52], the allegation in-

stead of being that the defendant placed and caused to

be placed a certain postpaid envelope in the post office,

is that they did ''cause to be delivered by the post office

establishment of the United States, a certain letter en-

closed in a postpaid envelope." Clearly, such a charge is

fatally defective, in that it does not aver what the ac-
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cused did in causing, nor how he caused, the letter and

envelope to be delivered nor to whom delivered, nor that

the letter and envelope were placed in the post office by

the accused, "to be sent or delivered by the post office

establishment of the United States." True, it is made

an offense by section 215 of the Criminal Code for any-

one to "knowingly cause to be delivered by mail according

to the direction thereon, or at the place at which it is

directed to be delivered by the person to whom it is ad-

dressed, and such letter," but such letter has reference to

the letter specified in the preceding portion of the statute

as being a letter placed in the post office "to be sent or

delivered by the post office establishment of the United

States," and has no reference to a letter that has not been

placed in the post office by the accused to be so sent or

delivered, therefore it is essential to the validity of the

charge that it be distinctly and directly averred in the

indictment that the letter the accused is alleged to have

caused to be delivered by the "post office establishment,"

be one he has theretofore placed in the post office to be

sent and delivered. As it is not so stated in the indict-

ment in the instant case in counts 18 to 21, inclusive,

nor in counts 24 to 33, inclusive, no crime is charged in

any of them. Each of these counts is also fatally de-

fective in omitting the essential element prescribed by

the .statute, that the letter be delivered by tnail and that

the accused knowingly caused it to be delivered by mail.

Charging that he knowingly caused it to be delivered by

the post office establishment of the United States, without

any averment that he deposited the letter in the post

office, to be so sent and delivered, is not the equivalent of

an allegation that he knowingly caused the delivery to be
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made by mail. The fatal defect in the indictment in

counts 18 to 21, inclusive, and 24 to 2>Z, inclusive, is in

taking a basic and plainly untenable distinction between

letters placed in the post office to be sent and delivered

by the establishment, and letters not thus mailed by the

accused, but delivered by the establishment perhaps in the

exceptional case other than mails. It is the distinction

upon which the indictment bases the difference it makes

in averment between counts 1 to 8, 22 to 24, 34 to 38,

and counts 18 to 21, 24 to ?>?>, the distinction thus made

fundamentally by the indictment, finds no support in the

statute, but is in conflict with its explicit requirement that

the letter delivered be one the accused has mailed or caused

to be mailed. The evident purpose of the statute in

making it also an offense to knowingly cause the mailed

letter to be delivered, is to permit the prosecution to be

had either in the place of delivery. It is so held in

:

Salinger v. Loisel, 265 U. S. 224, 233, 234. 44

S. E. Rep. 519, 522, 523.

A letter is not mailed unless the postage is paid. There-

fore the letters made the basis of counts 6, 13, 32 and 35

of the indictment, if delivered by the post office estab-

lishment, would not come within section 215 of the Crim-

inal Code, as they have never been mailed, or which in

law is the same thing, it is not alleged as in the other

counts, that the postage has been paid. It is for this

conclusive reason also that counts 6, 13, 32 and 35 charge

no crime as measured by their averments and tested by

the statute.
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The Trial Court Erred in the Admission of a Mass
of Incompetent Testimony Against Defendant
Robinson to His Prejudice.

The Co-defendants Were Tried by the Same Rules
OF Evidence Applicable to a Conspiracy Charge.

As heretofore alleged, the indictment charges each and

all of the five defendants jointly on each and all of the

thirty-eight counts therein with the substantive charge of

mailing a letter in pursuance of a scheme to defraud.

All the evidence throughout the entire trial, which con-

sumed nearly three weeks, and which involved, as is ap-

parent from the record, a considerable volume of testi-

mony and a number of witnesses, was introduced for all

purposes against all the defendants with the sole excep-

tion of but one witness, the post office inspector, who tes-

tified to conversations with certain of the defendants not

long prior to the trial.

No conspiracy was charged or attempted to be charged.

The theory of the Government in support of the admis-

sibility of all the evidence as stated, came to light at the

very opening of the trial, both in the United States at-

torney's opening statement and in the examination of the

first witness, Emily A. Beans [T. 390]

:

''Mr. McMillan: I ask leave at this time, so that

my objection will appear clearly in the record—I make
an objection on behalf of the defendant Samuel Rob-
inson, first that this testimony is too remote so far

as that defendant is concerned, that it is res inter alios

acta, that it is hearsay, and, furthermore, they are

seeking to bring in declarations and actions at a time

that is remote to the charges contained in this indict-

ment; this is not a conspiracy charge, but a charge
under section 215 of the Criminal Code, the 38 counts
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being based under that section, and they are substan-

tive offenses, not any charge of conspiracy, and none

of these statements, none of these situations, none of

these conversations that the witness has related, in so

far as the defendant Robinson is concerned, are in

any way, shape or form binding upon him, and hear-

say, and incompetent, and Your Honor will note from
the opening statement of the district attorney that

Mr. Robinson had not even met these persons at that

time.

The Court: What have you to say to that?

Mr. Sweeney: Just this, that the Government is

showing a scheme, and in the performance of that

scheme admissions or statements made by one of the

—I was going to say one of the conspirators—one of

the persons, one of the defendants, binds the others,

if it was for the purpose of furthering the scheme.

The Court: Your contention is the way of prov-

ing a scheme or artifice like this, that it is as proving

a conspiracy?

Mr. Sweeney: Absolutely. If we can connect Mr.
Robinson up with this scheme at any time, he is re-

sponsible for everything.

The Court : Is it your theory that statements made
by those engaged in the common design can be used
against one another irrespective of whether there

is a conspiracy or not?

Mr. Sweeney: If you will indulge me for a minute
or so I will find it for you.

Mr. McMillan: My further point is this, as far as

my client is concerned, that he did not even know
any of the parties at that time.

The Court : That goes to different points.

Mr. McMillan: It is in Hne with what may be
connected up.

The Court: VVe have the whole record to find

out whether it is connected up, or not. I think that
point has been pretty well covered, that at the pres-
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ent moment there is not in the record statements

which connect up the parties who are on trial.

Mr. McMillan: Furthermore, it is too remote, and
res inter alios acta, and hearsay.

Mr. Sweeney: May I quote the syllabus from U.
S. V. Belden found in 223 Fed. 726: (Reading.)

The Court : I will overrule the objection.

Mr. McMillan: Note an exception. I move to

strike out all of the testimony of the witness so far as

my client is concerned, and ask that it be limited only

to those defendants which he has named."

It is this appellant's contention that the rule of law set

forth in the case thus quoted by the United States attor-

ney was erroneously applied in this case; that, under its

guise, there was admitted a mass of incompetent testimony

throughout the trial to the prejudice of defendant Robin-

son; that the record is permeated with this incompetent

evidence, which was accorded, by the statement of the

United States attorney and the ruling of the court full

probative value against this defendant to his prejudice;

and that the error thus introduced was not cured in any

manner, but rather intensified during the progress of the

trial.

The incompetent evidence of which complaint is made

relates to evidence of acts, conduct and statements of ap-

pellant's co-defendants prior to any time when he could

possibly be shown to have any connection with the parties

or acts and with reference to which there should have been

a definite limitation in their probative application to him;

and complaint is further made of the admission as

against him of the acts, declarations and admissions of

his co-defendants subsecjuent to the termination of the

scheme to his further prejudice.
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In short, appellant contends that there was admitted

against him erroneously to his prejudice testimony i)rior

to any time when he could be said to be part of any

scheme and subsequent to its termination.

In order to ascertain what the limitation of such tes-

timony should be, we can do no better than quote from the

very case cited by the United States attorney in support

of his contention and follow out its reasoning to deter-

mine what the limitations of such testimony should have

been.

U. S. V. Belden, 223 Fed. 726, 730.

'*One or two or more persons may devise a scheme
or artifice to defraud, and the statute does not con-

template that, if two or more persons so devise such
a scheme or artifice, they shall be proceeded against

as for a conspiracy to commit the ofifense de-

nounced. While the government may prosecute for

such a conspiracy, if it sees fit (Stokes v. United
States, supra; Wilson v. United States, 190 Fed. 427,

111 C. C. A. 231), yet it need not do so, and may
prosecute for the simple offense denounced. In a

prosecution for the simple offense, no overt act. as

the term is understood in connection with the offense

of conspiracy, is essential to be set up, but it must be

made to appear that a letter or card, etc., has been
mailed for the purpose of carrying into execution the

scheme or artifice devised. In the one case the con-

spiracy is the gist of the offense, while in the other

the misuse of the mails is the material thing de-

nounced.

Nor is it essential, in offering proof respecting the

existence of a conspiracy with relation to a scheme to

defraud, and the use of the mails in furtherance
thereof, that such conspiracy be alleged in the indict-

ment. It is a common thing to have the question

arise whether one defendant is bound by the state-

ments and acts of another, or of persons not even
connected by indictment with the offense charged, and
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the constant ruling has been that, if there has been a
joint contrivance, or joint participation, with a com-
mon purpose, the acts and statements of the one,

while engaged in carrying into effect the common
purpose, are evidence against the other, and this with-

out the necessity of alleging conspiracy in the com-
mission of the offense. Fitzpatrick v. United States,

178 U. S. 304, 20 Sup. Ct. 944, 44 L. Ed. 1078, is

illustrative. That was a case where three persons

were jointly indicted for murder, and there was no
accompanying charge that the defendants conspired to

commit the act."

The foregoing citation refers for support of its state-

ment of law quoted to the case of

Fitzpatrick v. U. S., 178 U. S. 304, 312:

"Objection was made to the admission of any testi-

mony relating to the acts of Corbett, and especially

that which occurred after the alleged crime had been

committed. No direct testimony appears in the rec-

ord showing the presence of Corbett at the cabin be-

fore, during or after the commission of the crime for

which Fitzpatrick was then on trial. Had the state-

ment of Corbett, that he was shot, and inquiring for

a doctor, tended in any zvay to connect Fitzpatrick

with the murder, it woidd doubtless have been inad-

! missible against him upon the principle announced in

Sparf and Hansen v. United States, 156 U. S. 51,

that statements made by one of two joint defendants

in the absence of the other defendant, while admis-

sible against the party making the statement , are in-

admissible against the other party. In that case dec-

larations of Hansen connecting Sparf with the homi-

cide there involved, tending to prove the guilt of both,

and made in the absence of Sparf, were held inadmis-

sible against the latter." (Italics ours.)

The next immediately foregoing citation refers to the

case of

Sparf and Hansen v. U. S., 156 U. S. 51, 56:

*'But the confession and declarations of Hansen to
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Sodergren after the killing of Fitzgerald were incom-

petent as evidence against Sparf. St. Clair, Hansen,,

and Sparf were charged jointly with the murder of

Fitzgerald. What Hansen said after the deed had

been fully consummated, and not on the occasion of

the killing and in the presence only of the witness,

was clearly incompetent against his co-defendant,

Sparf, however strongly it tended to connect the latter

with the commission of the crime. If the evidence

made a case of conspiracy to kill and murder, the rule

is settled that 'after the conspiracy has come to an

end, and whether by success or by failure, the admis-

sions of one conspirator by way of narrative of past

facts are not admissible in evidence against the

others'. {Logan v. United States, 144 U. S. 263,

309; Brown v. United States, 150 U. S. 93, 98;

Wright's Criminal Conspiracies, Carson's ed. 212,

213, 217; 1 Greenleaf, Sec. 233.) The same rule is

applicable where the evidence does not show that the

killing was pursuant to a conspiracy, hut yet was by

the joint act of the defendants.'' (Italics ours.)

The rule thus announced in the U. S. v. Belden case,

when examined in the light of the two decisions upon

which it is based is that, while it is not essential in offer-

ing proof respecting the existence of a conspiracy, with

relation to a scheme to defraud, and the use of the mails in

furtherance thereof, that such conspiracy be alleged in the

indictment, yet, before one defendant may be held bound

by the statements or acts of another, there must be shown

a joint contrivance or joint participation with a common

purpose, and this rule is subject to the further limitation

that after the conspiracy or scheme has come to an end,

whether by success or by failure, admissions of one con-

spirator or schemer are not admitted in evidence against

the others.
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The cases in which this rule has been enumerated are

legion, and in every case where error of that kind has

been introduced, which has come to our attention, where

its limitation has been disregarded and the error not defi-

nitely cured, the Appellate Courts have decreed a reversal.

Evidence of Acts, Declarations and Admissions of Co-

schemers Inadmissible as Against Each Other
Prior to Such Scheme.

The rule holds as well too, where acts, declarations or

admissions are permitted in evidence against the defendant

prior to the time when the conspiracy is charged or shown

to have begun.

Holsman v. U. S., 248 Fed. 193, 196.

''An affidavit subscribed and sworn to by Freeman,
wherein it is recited that Holsman was one of the

persons practicing, or assisting in the practice of

medicine and surgery in his. Freeman's office, sit-

uated at 305^ South Spring street, was admitted in

evidence over the objection of Holsman that what
was said in the affidavit was not binding upon him.

It does not appear that the affidavit was made in

furtherance of the conspiracy, or to effectuate its pur-

poses. Indeed, it was made at a date previous to the

time when it is alleged by the indictment that the

conspiracy was entered into, and it should have been

rejected as to Holsman. We think, however, the

error was cured by instruction to the jury as follows

:

'The court further instructs you that, while the

acts or declarations of a co-conspirator cannot prove

the existence of the conspiracy itself, any acts or

declaration done or made by one of the conspirators

during the existence and in furtherance of the un-

lawful combination, when proven, is not only evi-

dence against him, but is evidence against the other

conspirator who, if the combination be proved, is as

much responsible for such act or declaration as if
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done or made by himself. You must not, however,
permit yourselves to use against either defendant any-
thing said or done outside the presence of such de-

fendant, unless you believe from the evidence, beyond
a reasonable doubt that at the time the things were
said or done a conspiracy existed between the party

saying or doing the things and the defendant to he

effected thereby. In such a case it is only those things

said or done in furtherance of the objects of the con-

spiracy which are chargeable against the other mem-
ber of such conspiracy.' " (Italics ours.)

So satisfied was the Appellate Tribunal of the force of

the foregoing charge, that it deemed that statement suffi-

cient to cure what was specified as error.

In the case of

Stager v. U. S., 233 Fed. 510, at 513,

the Circuit Court of Appeals reversed a conviction be-

cause of the introduction of evidence against the defend-

ant prior to the time of the conspiracy alleged.

\ ''The government, however, attempted to

strengthen its case by the introduction of certain let-

ters both prior and subsequent to the one of Septem-
ber 27, 1912, written by Silva to Sciama. These
letters in general contained statements that informa-
tion had been obtained by Silva from Stager, and
thereby conveyed such information to Sciama. When
a conspiracy is once established and acts and admis-
sions of any one of the conspirators in pursuance of
the conspiracy, and while it continues, are admissible
against the others, upon the theory that the conspira-
tors are agents for one another in the common enter-
prise. (Connecticut Mutual Life Insurance Co. v.

Hillmon, 188 U. S., at p. 218, 23 Sup. Ct. 294, 47 L.
Ed. 446.) But the preliminary question whether
sufficient evidence of a conspiracy has been adduced
must always be answered by the court in the affirma-
tive or the general rule of evidence excluding hearsay
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will render an admission of one of the conspirators
inadmissible against the others. Inasmuch as we do
not think the existence of a conspiracy was estab-
Hshed, these letters were wholly incompetent and in-

admissible as against Stager. But even if there had
been sufficient evidence of a conspiracy, we find noth-
ing tending to establish that any conspiracy was
entered into, as alleged in the indictment, on the

29th day of December, 1911. There does not seem
to be a particle of competent evidence of common
knowledge on the part of Charles I. Stager and his

co-conspirators, Silva and Sciama, as to the invoices

and appraisals of the goods of other importers prior to

September, 1912, when a copy of the list of appraisals

made by Stager and sent by Silva to Sciama appears
in the letter book of Silva. This common knowledge
existing at a time when invoices and appraisals were
guarded from publicity is the only thing in the record

which could tend to show the existence of a conspiracy

at any time. The only proof offered to establish a

conspiracy prior to September, 1912, therefore, con-

sisted of the letters of Silva to Sciama, which were
clearly inadmissible as no competent proof to show the

existence of a conspiracy during the time when these

letters were written appears to have been offered.

The letter of December 29, 1911, addressed by Silva

to Sciama was particularly prejudicial to the defend-

ant Stager, and the admission of it would alone be

sufficient to require the reversal of the judgment.

This letter contained the following statement

:

'Of course the $200 to Stager are well placed, and

we shall have to give him more at the end of the

year, if he continues to keep us informed properly.'

We can find no warrant for the admission of this

letter which was written at a time covered by no

other or prior evidence showing the formation of

a conspiracy than the letter itself.''

From the foregoing authorities, we believe it must be

held as a definite expression of the law, that acts, declara-

tions or admissions of co-conspirators prior to the time of
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the inception of a conspiracy or subsequent to its termina-

tion, and not admissible against him.

3 Greenleaf on Evidence, No. 94.

''Declarations and Acts of Co-conspirators.—The
principle on which the acts and declarations of other

conspirators, and acts done at different times, are

admitted in evidence against the persons prosecuted,

is, that, by the act of conspiring together, the con-

spirators have jointly assumed to themselves, as a

body, the attribute of individuality, so far as regards

the prosecution of the common design; thus rendering

whatever is done or said by any one in furtherance

of that design, a part of the res gestae, and therefore

the act of all. It is the same principle of identity

with each other that governs in regard to the acts and
admissions of agents when offered in evidence against

their principals, and of partners, as against the part-

nership, which has already been considered. And
here, also, as in those cases, the evidence of what was
said and done by the other conspirators must be

limited to their acts and declarations made and done
while the conspiracy was pending, and in furtherance

of the design ; what was said or done by them before

or afterwards not being within the principle of ad-

missibility." (Italics ours.)

Distinction in Admissibility of Evidence in Conspiracy

Charge and Substantive Offense.

Let it be remembered, however, that no conspiracy is

charged here. The defendant is charged with the sub-

stantive offense only. The question becomes relevant at

this time, therefore, as to what distinction, if any, there is

in the admission and applicability of evidence to those

co-charged as conspirators and to those co-charged sub-

stantively when a scheme to defraud is alleged.

It will be admitted immediately that with reference to

acts participated in directly by the parties, the rule of evi-
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dence is the same in reference to both a scheme and a

conspiracy.

It is also conckisive that the rule with regard to the

acts, declarations, admissions subsequent to the termina-

tion of an unlawful plan is the same in both a scheme

and a conspiracy, but with reference to the acts of the

parties prior to the time there is an actual and direct

participation in or knowledge of the transactions, it is sub-

mitted a different rule must apply.

The gist of a conspiracy charge is intent. It is neces-

sary to prove an overt act, but that is a salutary rule to

evidence the intent and as proof of its presence between

a conspiracy charge and scheme as alleged. One to be

convicted of conspiracy, need only be shown to be the

possessor of an intent to effectuate a certain unlawful

object in company with one or more others.

In a scheme, however, the intent is only part of the

charge. The prosecution must proceed further and prove

not only that there was an intent to join in a scheme to

defraud, but that the defendant personally mailed or

caused to be mailed a letter in pursuance of that scheme.

He is charged with substantive offense, and a substantive

offense must be proven. Evidence is admissible, then,

prior to the participation of any co-defendant to prove

a scheme inasmuch as it is incumbent upon the govern-

ment to show there is an actual scheme to defraud, but

as to any co-defendant not directly concerned in that evi-

dence, the evidence must be limited as to him simply to

show that there was a scheme and cannot otherwise be

binding upon him. If the evidence is limited to that

hypothesis, then it is admissible because the scheme must
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be shown, but the government is not charging a con-

spiracy. It has elected not to do that but to stand on the

substantive offense and not the intent alone, and there-

fore, the evidence as to the co-defendants must be in a

sense as though they were being tried alone.

All evidence prior to the entrance of a co-schemer into

a scheme should be no more applicable to him than if he

were being tried alone. Merely the coupling of others

with him, conspiracy not being the gist of the off'ense,

does not place in the government's hands the power to use

otherwise incompetent evidence applicable in full to him

merely by virtue of an allegation of a scheme. There is

not, then, obviated on the part of the government the

necessity of showing an agency relation in order to bind

the defendant in transactions where he could not be proven

otherwise to be a party.

Another difference between the two that may help

clarify the situation is that in a conspiracy the connection

of a co-defendant, if shown anywhere along the line is

sufficient because he has adopted the intent of the parties

and the intent is all, practically speaking for the purpose

of this discussion, it is necessary to prove; but in a scheme

the intent not being the gist of the crime, no matter where

along the line the co-defendant enters the picture, he

must be connected with physical acts and as directly con-

nected as he must be if he were tried alone. We say,

therefore, that the prior evidence is admissible as to him

to show that a scheme has been formulated and as to him

to show a scheme it is admissible, but it cannot be admitted

for more than that. He does not in a scheme become liable

for any transactions in which he is not substantially di-

rectly connected.



-42-

The situation may be exemplified in this manner: As-

sume that A and B have sold ten cases of whiskey unlaw-

fully; that subsequently C enters the picture and he there-

after sells ten cases of whiskey unlawfully with A and B.

If the three parties are charged with conspiracy, then C
is bound by the prior transactions of A and B on the

ground that he has adopted an intent which is the gist of

the charge, but if they are charged substantively, the prior

transactions as to C are not admissible, except to show as

to C that there was a scheme for disposing of the liquor."

Whatever, therefore, is said or done by the other de-

fendants charged jointly with this appellant must be

proved as to him, that is, he must bear sufficient relation

to such words, acts or admissions to prove that he was an

agent or a partner with the particular defendant involved

in the transaction with whom he is thus sought to be

criminally bound.

It is this appellant's contention that, as to him, there

was a mass of prejudicial testimony admitted referring to

transactions both before he could be shown to have any

part in the scheme and subsequent to its conclusion with

reference to which the jury should have been instructed or

admonished that either it should have no application to

him, or that it should be limited in its application.

The evidence stated, was admitted on the theory ad-

vanced by the United States attorney that its admissibility

against this defendant would later be connected, but no

connection was thereafter effected.

It is necessary, first, then, to examine the indictment to

determine what the scheme was and then to consider the
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evidence to determine its inception and conclusion, parti-

cularly with reference to this appellant.

The object of the scheme is set forth in the indictment

[Tr. p. 3] in the following language:

"Had devised and intended to devise a scheme and
artifice to defraud and for obtaining money and ap-

propriate from the public in general, and in particular

from a certain class of persons by means of certain

false and fraudulent pretenses, representations and
promises, that is to say, the persons (hereinafter

called the Victims') could or might, by means herein-

after described, be induced to send and pay their said

money and to part with their said property to the said

defendants or to Cromwell Simon & Co., hereinafter

referred to."

That is the entire statement with reference to the

scheme. There follow various recitals referring to the

manner and means by which the scheme was to be carried

into effect, but those recitals throughout refer to the fore-

going quoted excerpts, with such statements as:

''It was a further part of said scheme and artifice."

When, therefore, the money or properties of the victims

had been procured, it must be said that the scheme was

terminated.

It was the theory of the United States attorney that the

instrumentality of the scheme was a brokerage partnership

known as Cromwell Simon Company and its alleged suc-

cessor for the purpose of carrying on the scheme, Charles

Wesley Company (although the latter concern was not

mentioned in the indictment). It also involved the organi-

zation of a Nevada organization known as Cromwell &
Company.
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The object of the scheme was to ''obtain money and

property from the victims" through the medium of the

brokerage concerns stated, by the instahment sales of high

grade securities, by what was known as the partial pay-

ment plan and by the sale of stock in Cromwell & Com-

pany, it then being known to the defendants that the stock

was without value.

The Scheme Alleged Terminated in January, 1926.

We believe that it could be contended that the scheme

really ended upon the date of the revocation of the license

of Cromwell Simon Company, about September 14, 1925,

as subsequent to that time there was no further solicitation

of funds and further, because with reference to its alleged

successor for the purpose of carrying on the scheme,

Charles Wesley Company, there was not shown a single

transaction that was tainted with fraud or illegality. Quite

on the contrary, the record shows that that company, doing

business, in fact, up to the time of the indictment, had ful-

filled its every obligation, had been the subject of a thor-

ough inquiry by the Corporation Department, and its

license renewed in the succeeding years.

For the purpose, however, of avoiding probable contro-

version on this point, we allege, instead, that the date of

the termination of the scheme is January 1, 1926. There

are two reasons, otherwise, for advancing this date as the

proper one for consideration. First, because there were no

more moneys collected or solicited subsequent to that time

and second, because of the words of the District Attorney

himself, indicating that he deemed the partial payment

plan the instrumentality for the scheme and the abandon-

ment of that plan marked its determination. [T. 436.]
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"Q. Now, will you just take your file and refer to

it and tell me how long the Charles Wesley Company
contined to have a broker's license?

Mr. Sweeney: Mr. Harris, I do not like to inter-

ject, but can you limit that question to how long they

had a license as long as they were operating on the

partial payment plan?

Mr. Harris : No, 1 want to show that Charles

Wesley Co. were in business up to a certain period,

and had never had their license revoked.

A. A part of the file is now in evidence, that is,

the original license of 1925, that is not here. I have
the license for the year 1926, and the license for the

year 1927. That license, by its terms, expired the

31st of December, unless sooner revoked.

Q. Will you refer to the file and see if it is not

a fact, Mr. Ellis, that in the year 1928, some time

in the spring, the application for license for 1928 was
voluntarily withdrawn by Mr. Randolph?

Mr. Sweeney : / want to interpose an objection

that it is imniaterial, irrelevant and incompetent; it

might just happen that Mr. Randolph was engaged
in other business down there, and unless the question

is limited to the Charles Wesley Company, doing busi-

ness under the partial payment plan, or doing busi-

ness under the license issued to him in evidence, it is

immaterial, irrelevant, and incompetent. I have no
objection to Mr. Harris putting in all of the agents'

applications that he can find in the record, provided

those agents were doing business under the broker's

certificate that was issued to Mr. Randolph when he

said that his office was in 1403 Hobart building.

Mr. Harris: Mr. Randolph has never said that

his office was at 1403 Hobart building.

Mr. Sweeney : The application file which is in

evidence states so.

Mr. Harris : I do not think so. I want to show
that this was merely a temporary address, and will

show by Mr. Ellis that offices were open in Los
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Angeles, and that the man is in perfectly good stand-
ing in Los Angeles.

The Court : Do you see any objection to that ?

Mr. Sweeney: No. As I say, the application file

shows Charles Wesley Company was doing business,

or, rather, Charles W. Randolph's brokerage license

gives the place of his address as 1403 Hobart
building.

Mr. Harris: That address is changed.

Mr. Sweeney : There are many agents' certificates

there of the Charles Wesley Company which were
issued when he was no longer engaged in the partial

payment plan. I want to limit it to this particular

certificate here.

Mr. Harris : Counsel has not stated when the par-

tial payment plan was abandoned, nor has this wit-

ness testified to it. He has left the record in a state

that Wesley Company is engaged in the partial pay-

ment plan.

The Court : Do you know when the partial pay-

ment plan ceased?

A. I do not.

The Court: Nor do you, Mr. Sweeney?

Mr. Sweeney: Yes, I do, but I do not think it is

proper for me to develop it at this time unless you
request me.

The Court : The proof will cover any field to

which they may have gone.

Mr. Sweeney: If Mr. Harris wishes to ask the

question, I think I might get it in.

Mr. Harris : I have nothing to conceal.

The Court: Proceed."

If, therefore, the scheme was based on the partial pay

plan, the termination of the operation of that plan

marked the conclusion of the scheme and with reference

to the Nevada corporation, recited to be included in the
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scheme, there were no moneys collected or solicited sub-

sequent to September, 1925.

Another definite evidence of that fact is the complete

dispersion of the parties defendant at that time. Of the

five, one was in Florida, a second in Seattle, the third in

Los Angeles. One had disappeared entirely and could

not be located at that time, and this appellant was in

San Francisco. There was then no carrying on of a

common object or business.

The Date of the Termination of the Scheme Adopted

at the Trial of the Termination Was Not Based

on the Facts or Evidence.

It is interesting and important to note how this point

as to the time of determination of the scheme was fixed at

the trial. It arose definitely during the testimony of the

witness, Leticia W. McClintock [T. 471] :

"Mr. Harris: I would like to add the further ob-

jection that it is incompetent, for the reason that it is

the alleged relation of a co-conspirator after any
conspiracy which might have existed had been con-
summated. This is now in September, 1925, at a
time when this conspiracy terminated.

The Court: When do you hx the date that you
can put in proof to?

Mr. Sweeney : There is an allegation in the indict-

ment that prior to the date of certain letters, and the

last letter is somewhere in 1927, if I remember right.

The Court : Have you it on record, so that we
can know?

Mr. Sweeney: Certainly there are letters in 1926.

The Court: I am just asking you what date you
are contending that you can put in proof for, so that
we can fix the date after which the declarations of
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a defendant will only appertain to himself and not

to his associates.

Mr. Sweeney: March 8, 1927.

Mr. Harris: Is it my understanding that it is

counsel's contention that up to March, 1927

—

Mr. Sweeney: March 8, 1927.

Mr. Harris: (Continuing.) The scheme had not

until that time been consummated or completed ; is

that it?

Mr. Sweeney: It was in operation up to that

time.

Mr. Harris : Of course, if counsel connects that

up my objection may not be good.

The Court : That is why I wanted him to fix the

date.

Mr. McGee: How, do I understand that there is

a date when this conspiracy is supposed to have
ceased, or is it still in existence?

Mr. Sweeney : It was in existence up to March 8,

1927,

Mr. McGee: Not after that?

Mr. Sweeney: We do not contend it is in exist-

ence now."

It is thus obvious that the course of least resistance was

followed. Instead of an attempt to determine from the

actual facts the proper date upon which the scheme came

to an end in order to permit the application of the rule

pertaining to the limitation of testimony in accordance

with that date, there was simply an acceptance, or, rather

an adoption, of the last date noted on the letters con-

tained in the indictment ; that date was accepted out of

hand without the least attempt by the trial court or prose-

cuting counsel to justify it, by the actual evidence in rela-

tion to the scheme set out in the indictment.
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Defendant's counsel in ur^^ing upon the trial court the

precise point presented in this brief, recited and read

People V. Doble, 75 Cal. Dec. 369, 374,

the language of which is so applicable and so well ex-

pressed by the Hon. John W. Preston, of the California

Supreme Court, that we quote it as it was read to the

court

:

"But it is asserted that these books were admissible

as a declaration of Cox, a co-conspirator, made dur-

ing the period of the conspiracy and in furtherance
thereof. If the books were in fact the acts or declara-

tions of Cox, and the record otherwise showed evi-

dence warranting the finding that a conspiracy existed

between the appellant and Cox, this position would be

sound, provided always that the jury was told that the

acts and declarations of a co-conspirator were not

binding unless and until, independent of such declara-

tions and acts, a conspiracy had been shown beyond
a reasonable doubt to exist, and in no case should such

declarations be received as proof of the conspiracy.

(Code Civ. Proc, sec. 1870, subd. 6; People v. Irwin,

77 Cal. 494, 502.) People v. Zimmerman, 3 Cal.

App. 84, 87, is not opposed to but is in accord with
this holding. The order of the proof is, however, in

the discretion of the court (People v. Stokes, 5 Cal.

App. 205, 209; People v. Donnelly, 143 Cal. 394:
People V. Compton, 123 Cal. 408). The above was
not done and the jury was thus allowed to consider

ex parte acts of the agents of a person to prove a con-

spiracy between such person and the appellant. There-
fore it was error to receive said testimony over objec-

tion and without limitation upon any hypothesis."

That the court recognized the force of counsel's con-

tention that the testimony should be so limited is obvious

from the portion of the record quoted. There was pointed

out to the United States attorney the importance of a

proper determination of that date and the court per-
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mitted the prosecution an unrestrained latitude upon the

statement that all the testimony would be properly con-

nected.

In our examination of the authorities we have noted

with interest the record in the case of

Spencer v. Reid, 217 Fed. 508, 133 C. C. A. 360.

There the judge insisted, during the course of the trial,

that the facts be presented to him, and the court of its

own volition carefully and definitely limited the evidence

attempted to be introduced by the United States attorney

with a pronouncement of the rule set forth above.

"Mr. Mitchell: I move to strike that out. The
Court: It will remain in on this statement of coun-

sel that they will connect these three defendants with

that. (Overruled.) The Court: Mr. Strawn, let

us end this one and for all. When do you say that

these defendants brought that money back to Iowa?

Mr. Strawn: They brought it back in three bunches

at three different times. The Court: When? Mr.

Strawn: January 31st. The Court: Now, I under-

stand that the last money was brought back to Iowa

on January 31, 1911. (The court now rules that any-

thing said either orally or in writing subsequent to

January 31, 1911, by any person other than one of

these three defendants is excluded from the case and

will be excluded as offered hereafter.)"

The Partial Payment Plan Terminated in January,

1926.

To revert, however, to the record itself in this case,

support of the statement that the scheme terminated not

later than January 1, 1926, because that date ended any

further engaging in the partial payment plan of selling
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securities is, offered by the District Attorney himself.

[Tr. 434.]

*'Mr. Sweeney : As I said in my opening state-

ment, I said this plan was the vehicle upon which
this fraud was perpetrated, it is a part of the scheme,

it is the very vehicle by which it was perpetrated."

It is obvious that when the 'Vehicle" ceases its motion

that the scheme "upon which this fraud was perpetrated"

must also cease.

The record shows unequivocally that the partial pay-

ment plan was determined January 1, 1926. The follow-

ing is taken from the testimony of V. A. Parks [T. 807] :

''Up to the first of January, 1926, the Charles Wes-
ley Company had been selling stocks on in the install-

ment plan and after that date the installment plan

was dropped and it zvas not resumed again during
my association with the firm. * * * After De-
cember 31st, 1925, the Charles Wesley Company did

not engage in the partial payment plan, bnt engaged
in another character of stock transactions/'

And also by the government's witness, Howard C. Ellis

[T. 450]:

"The nature of the investigation was—they had a

hearing. On January 18, 1926. As a result of the

hearing the Charles Wesley Company agreed as a

precedent to receiving a license for 1926 that they

would discontinue, directly or indirectly, the idea of

carrying on a partial payment plan business.

As far as the records show, they did discontinue

and kept their word; I have nothing to the contrary.

They were issued their license again in 1927."

And since the defendant, Robinson, as far as the judg-

ments of conviction were concerned, was particularly in-

volved in the transaction with Miss Durham and Mrs.
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Reans, the testimony of Miss Durham that would indi-

cate a determination as to her of a scheme to obtain

money or property through the fraudulent means stated

in the indictment is in order at this time. We refer to

her testimony [T. 410] :

"After that, I think it was in January, Mr. Kass-
mir came to my house one evening and told me I had
been very badly duped by Cromwell Simon. He
promised time and time again that he would person-

ally try and pay me back everything that I lost. He
has not sent me a number of checks, two or three

checks. He promised to pay me back, but he has not

done it. He has never sent me any money since that

time."

It is evident that in January, 1926, there was a definite

revelation to the witness of the loss of her funds and the

record shows no endeavor, after that time, to procure any

more, and her efforts thereafter were in the endeavor to

procure a return of that of which she had been divested.

This is further supported by the testimony of Mrs,

Durham [T. 679-680]:

"Mr. Sweeney: Q. At what time was this con-

versation with Mr. Kassmir?

The Court: Q. What month or what year? A.

November or December,

Q. Of what year? A. 1925. * * * He came
over to the house ; my aunt was sick in her bed ; I had
to take him to the sick-room and talk to him in regard

to our business. He told us about Cromwell Simon
then, for the first time, and we knew about the

trouble. He said that Simon had run away with

$30,000, and the stocks and collateral that they were
holding for the people who had put in collateral, and
that they did not know where he was, and we asked

him if there was no way of getting hold of him, and
he said he had a secret service man on the track of
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him, but it was not legal for a partner to prosecute a

partner."

The evidence therefore shows that the scheme alleged

terminated not later than January, 1926.

Defendant Robinson Could Not Have Been Connected

With Scheme Prior to June, 1925.

The earliest possible date upon which defendant Robin-

son could have been connected with the scheme is sometime

kfter June 4, 1925. The government witness, Howard C.

Ellis, testified [T. 439] :

''Samuel H. Robinson, one of the defendants in this

case, was employed in the State Corporation De-
partment as a deputy, which had to do with the grant-

ing of licenses to sell stock and securities in the

state of California. We were both deputies together

in the office; I would not say I was his superior. We
were employed in similar capacities. He was there

about two years, and left the employment of the State

Corporation Department around about June 4, 1925.
* * * And, so far as I know, the persons named
at the time of said hearing were utter strangers to

im.

The testimony of defendant Kassmir on that point is as

follows [T. 828] :

*^My recollection is that the Corporation Commis-
sioner revoked the license sometime in June, 1925.

At that time, the attorneys for Cromwell Simon &
Co. were Frank Ainsworth, Frank Hennessy and
Frank Powers. At the time the permit was revoked
we changed attorneys ; we then employed Samuel H.
Robinson."

Testimony of defendant Goodwin [T. 824] :

"I left the employment of Cromwell Simon & Co.,

July 2d, 1925. The time that I was introduced to
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Mr. Robinson in the office of Cromwell Simon & Co.,

when Mr. Kassmir and Cromwell Simon were pres-

ent, and I was told that actions were to be taken to

review the action of the Corporation Commissioner
in revoking the license of Cromwell Simon & Co., was
about ten days before I left the employ of Cromwell
Simon & Co. I was introduced to Robinson as the

attorney who was going to take up the matter for

them. I had never met him in that office before."

The record shows that the revocation of the license re-

ferred to was issued on June 19th, 1925.

Testimony of government witness, Robert Piggott [T.

603] :

''When I first went to work for the Cromwell
Simon Company, I went to work for Kassmir and
Cromwell Simon. I had not met Mr. Samuel H.
Robinson at that time; I became acquainted with
him, or introduced to him, I believe, as their attorney,

some time in July, or the latter part of June, I am not

sure. It was after the notice of the first revocation

of license; that was in June, and shortly after he left

the State Corporation Department."

There is not the remotest testimony, nor do we believe

that there is any contention that there was any personal

participation in or knowledge of the scheme by defendant

Robinson prior to June 4, 1925. There was not the

slightest acquaintance, the least association or any personal

relation, business or otherwise, with the scheme or any of

the other defendants prior to that date.

It has been pointed out heretofore that all of the twelve

counts upon which defendant Robinson was adjudged

guilty bore some relation to the transaction had between

defendants and Mrs. Beans and Miss Durham. Both of

these witnesses lived together, and their transactions

which were in general the same, were had together. The
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various negotiations, conversations and arrangements with

the defendants were as result of deaHng with both in

l)ractically all cases in the presence of each other, so they

may be treated as one.

The two witnesses first met defendant Randoph the fore-

part of the year 1925—about March, 1925. After a pre-

liminary conversation Mrs. Beans turned over to him what

she termed "Nabisco Co." stock of the value of $3100

which was to be used as collateral in the purchase of

Studebaker stock on the partial payment plan from Crom-

well Simon Company. On a subsequent call by Mr. Ran-

dolph, she learned that her supposed collateral was being

sold outright and in the discussion of that phase of the

matter she met defendant Kassmir.

Thereafter, about the first part of May, 1925, Miss

Durham turned over to defendants Randolph and Kassmir

$1710, a sum which they had induced her to procure from

the East by the liquidation of some of her holdings, for

the purchase of Pacific Oil shares, also on the partial pay-

ment plan of Cromwell Simon Company.

Subsequently, the witness, by the hypothecation of cer-

tain collateral held by them, borrowed at the bank the sum

of $2500, which was given to defendants Kassmir and

Randolph for the purchase of Studebaker shares.

All the above transactions predated any connection of

defendant Robinson with the parties or scheme, having

been consummated prior to June 4, 1915.

The next and last transaction in which money was pro-

cured from these witnesses was the payment of $4000,

money raised by placing of a mortgage on the home of the

witness, the mortgage having been signed in the office of
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defendant Robinson, where the parties were brought by

the other defendants.

Evidence of Acts of Co-defendants of Defendant Rob-

inson Prior to Any Possible Joint Participation

Admitted Without Limitation as to Him.

All the testimony prior to any possible entry of this de-

fendant in any scheme was admitted by the court on the

assurance that a connection would be thereafter estab-

lished. It was presented to the jury in its entirety as

binding upon him in all its phases, and this despite num-

erous forceful and definite objections.

The testimony as to the first three transactions could not

have, under any interpretation of the law, or by any pos-

sible theory, been admissible even to support a civil verdict

or judgment against defendant Robinson.

Can it be contended that a harsher and more stringent

application of law shall be enforced in a criminal case?

Is it conceivable, in view of the ruling of the court

admitting all the evidence for all purposes against defend-

ant Robinson, that it did not seriously prejudice the jury's

attitude even if it be assumed that its admissibility under

certain limitations could be asserted?

It was a similar situation, we believe. Judge Preston

had in mind in the Doble case, cited supra, when he stated

:

*'* * * the jury was thus allowed to consider

ex parte acts of the agents of a person to prove a

conspiracy between such person and the appellant.

Therefore it was error to receive said testimony over

objection and without limitation upon any hypo-

thesis."
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As to the three transactions noted, they had been con-

summated and money or properties reaHzed therefrom in

the possession of others of the defendants prior to any

appearance in the scheme by defendant Robinson. There

is no evidence that there was any revelation to him, nor

is there any knowledge imputable to him, of those tran-

sactions.

And these latter paragraphs also are responsive to any

possible assertion that the three transactions stated should

be admitted because a partnership or agency relation was

then or thereafter deducible as to those transactions from

the evidence. The evidence established no relationship

between defendant Robinson and the defendants directly

participating in the transactions stated until a time subse-

quent to their termination.

In this connection the attitude of the witnesses Mrs.

Beans and Miss Durham, and indeed, not only those wit-

nesses but every other witness throughout the proceeding

without exception, shows there was not the slightest

thought on their part that defendant Robinson was liable

to them, or that he was a part of the business. No de-

mand was ever made upon him indicating that he was

chargeable with any part of the business and the defmite

attitude was that he acted simply as an attorney for the

parties. The evidence should have been isolated in some

manner from a direct application to this defendant. The

objection made by defendant Robinson's counsel was

[T. 209] :

'T make an objection on behalf of the defendant
Samuel Robinson, first that this testimony is too re-

mote so far as that defendant is concerned, that it is

res inter alios acta, that it is hearsay, and, further-
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more, they are seeking to bring in declarations and
actions at a time that is remote to the charges con-

tained in this indictment; this is not a conspiracy
charge, but a charge under Section 215 of the Crim-
inal Code, the 38 counts being based under that sec-

tion, and they are substantive offenses, not any charge
of conspiracy, and none of these statements, none of

these situations, none of these conversations that the

witness has related, in so far as the defendant Robin-
son is concerned, are in any way, shape, or form bind-

ing upon him, and hearsay, and incompetent, and
Your Honor will note from the opening statement of

the District Attorney that Mr. Robinson had not even

met these persons at that time/'

It is submitted that the objection should have been sus-

tained; that the evidence was prejudicial is obvious on its

face.

The following excerpt from the testimony of Miss Dur-

ham [T. 662], is the character of testimony we have in

mind:

''After that they met us at the train, at the Ferry
building, when we went over, and they took us up the

alley in their machine—they met us at the Ferry prior

to this conversation. They took us up the alley, and
I said, 'What is the occasion for this, your driving

up the alley?' And they said, 'Oh, congestion and
we can make better time,' so we went on up the alley,

and then they took us in the back way, up to the Mills

building. My aunt, of course, they knew was not

well, but they walked her upstairs, as well as myself,

which was all right for me, up to the office. After

that conversation, they said, 'Well, we will take you

home, and we can see what the stocks are and if we
can get any collateral, borrow money at the bank,'

and they took us home, took us over to the Berkeley

Bank.

Mr. Kassmir and Mr. Randolph drove their ma-
chine to the bank, they did not get out and go into

the bank. They stopped, I think, about a block away,
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it might have been further, and we walked that block

to the bank, and consulted the bankers at Oakland,

where we were doing business then, and he said he

would like to see the collateral—however they looked

it up in the bank, what the collateral was, what the

stocks were worth then. It was the Pacific Lumber
Company stock. I met Mr. Kassmir and Mr. Ran-
dolph after my visit to the bank. It was not the

same place where they left us, because I said to my
aunt, 'That is smart.' I said that when we got in

the machine, 'That is smart,' that they had not met us
• at the same place, and they laughed and said, 'We

were just driving around.'
"

The foregoing transactions antedated this defendant's

connection with any scheme and no connection with them

was ever at any time established.

The evidence thus erroneously admitted pertaining to

the acts, declarations and admissions of the co-defend-

ants of this appellant and which the jury were advised

were directly admissible for all purposes against him was

considerable in volume, damaging in its nature and its

prejudice apparent on its face—so much so in point of fact

that there resulted judgments of conviction of certain

counts where not the faintest connection of this appel-

lant was conceivable.

The Court Erred in Refusing an Instruction on

Agency.

We believe it will appeal to the court, as it does to us,

as of compelling importance that if a defendant is sought

to be bound by the misdeeds of others, that the least pro-

tection to which he is entitled is an instruction that before

he may be so bound he stands in some manner or other

in an agency relationship to those others.



The following instruction was requested by his coun-

sel [T. 915]:

''Instruction No. 17.

You are instructed that before one can be ccjn-

victed of a crime by reason of the acts of another
person who acts in his behalf, a clear case must be

shown. The civil doctrine that a person is bound by
the acts of his agent within the scope of the agent's

authority has no application to criminal law. If a

person is liable at all criminally for the acts of an-

other, such liability must be founded upon author-

ized acts. Authority to do a criminal act will not be

presumed.

You are instructed that the charges contained in

the indictment are based upon alleged violations of

Section 215 of the Criminal Code, without the ele-

ment of conspiracy. You are, therefore, instructed

that before you can find the defendant Samuel Rob-
inson guilty of any of said charges you must find

first that the false pretenses alleged in the indictment

were made directly by defendant Robinson, or that

they were directly authorized or consented to by the

defendant Robinson, and in the latter event a clear

case must be shown. (People v. Doble, supra: People

v. Green, supra.)"

The request was refused.

An examination of the instructions given to the jury

>shows that far from containing any matter that would

remedy that situation, the defendant was further preju-

diced. As, for instance, in the following instructions

:

''In attempting to prove the case, the Government
charges many acts to further and bring about this

scheme, or artifice, or plan to defraud, and obtain

money by false pretenses. They are not obliged to

prove all of them. No prosecutor ever knows how
much he can prove until all of the witnesses take the

stand. He has a right to put in the indictment, or
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have the ^^rand jury insert in the indictment every-

thing he has reason to beheve he can prove, but when
it comes to proof when all of the evidence is in he

need not have proven all parts of it, if he has proven

enough to persuade your judgment beyond a reason-

able doubt that the scheme or artifice to defraud was
entered into by any or all of the defendants, and that

the scheme was executed by the use of the mails.

''One or more men may form and accomplish an
offense as charged in this indictment, with or without

assistance, but all who, with criminal intent, joint

themselves even slightly to the principal schemers,

are subject to the statute, although they may know
nothing but their own share in the aggregate wrong-
doing."

Even if the offense charged was conspiracy, we

believe that defendants are entitled to an instruction

lim.iting the evidence as to the effect of acts of others

to the time when a conspiracy was actually in progress.

There was no such instruction here, and it is submitted

that the failure to give the jury the instruction re-

quested was erroneous and seriously prejudicial. Far from

being cured by any instructions or advice to the jury

during the trial, the prejudice was intensified.

Indeed, we believe that even if the jury were advised

as to segregation of the evidence, both during the trial

and afterwards by instructions, that the mass of evi-

dence admitted having no relation to this defendant,

could not well have been kept apart in the jury's mind

during the entire trial.
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Evidence Was Erroneously Admitted Against Appel-

pellant Robinson of Acts, Declarations and Ad-
missions of Co-defendants Subsequent to Termi-

nation of Scheme.

We have heretofore fixed the time of the termination

of the scheme, as shown by evidence, as January 1, 1926.

We have stated the well known rule of law that sub-

sequent to the conclusion of a scheme, the acts, declara-

tions and admissions of the co-defendants are not bind-

ing upon each other; that as to the others, it is hearsay

and the implied agency relations are then deemed at an

end, and the evidence is hearsay.

And the evidence admissible against all the conspira-

tors must be "in furtherance of the common design.'' The

rule is set forth in

Wilborg V. U. S., 163 U. S. 632, 657.

"Where two or more persons are associated to-

gether for the same illegal purpose, any act, or

declaration of one of the parties, in reference to

the common object, and forming a part of the res

gestae, may be given in evidence against the others.

The declarations must be made in furtherance of

the common object or must constitute a part of the

res gestae of acts done in such furtherance."

3 Greeitieaf on Evidence, No. 94.

"Evidence on what was said or done by the other

conspirators must be limited to their acts and decla-

rations made and done while the conspiracy was
pending and in furtherance of the design."

The discussion regarding this point in the much quoted

case of Logan v. U. S., 144 U. S. 263, 309, is enlightening
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as to the attitude of the appellate court on the intro-

duction of such matter erroneously.

U. S. V. Logan, 144 U. S. 263, 309.

8. The court went too far in admitting testimony

on the general question of conspiracy.

Doubtless in all cases of conspiracy, the act of one

conspirator in the prosecution of the enterprise is

considered the act of all, and is evidence against

all. United States v. Gooding, 25 U. S., 12 Wheat.

460, 469 (6: 693,696). But only those acts and
declarations are admissible under this rule, which

are done and made while the conspiracy is pending,

and in furtherance of its object. After the conspiracy

has come to an end, whether by success or by fail-

ure, the admissions of one conspirator, by way of

narrative of part facts, are not admissible in evi-

dence against the others. 1 Greenl. Ev. #111; 3

Greenl. Ev. #94; State v. Dean, 35 N. C. 63; Patton

V. State, 6 Ohio St. 467; State v. Thibeau, 30 Vt. 100;

State V. Larkin, 49 N. H. 39; Heine v. Com.. 91 Pa.

145 ; Davis v. State, 9 Tex. App. 363.

Tested by this rule, it is quite clear that the de-

fendants on trial could not be affected by the admis-
sions made by others of the alleged conspirators after

the conspiracy had ended by the attack on the pris-

oners, the killing of two of them, and the disper-

sion of the mob. There is no evidence in the record
tending to show that the conspiracy continued after

that time. Even if, as suggested by the counsel for

the United States, the conspiracy included an at-

tempt to manufacture evidence to shield Logan, John-
son's subsequent declarations that Logan acted with
the mob at the fight at Dry Creek were not in ex-
ecution or furtherance of the conspiracy, but were
mere narratives of a past fact. And the statements
to the same effect, made by Charles Marlow to his
companions while returning to the Denson Farm after
the fight was over, were incompetent in any view
of the case.



—64—

There being other evidence tending to prove the

conspiracy, and any acts of Logan in furtherance of

the conspiracy being therefore admissible against all

the conspirators as their acts, the admission of in-

competent evidence of such acts of Logan preju-

diced all the defendants and entitles them to a new
trial.

In this case there was no attempt to differentiate be-

tween that which was proper or improper to be admitted

against this defendant with the exception of the testimony

of the post office inspector as stated. Everything was

probative grist in the evidence mill. It was not sought

to be ascertained whether unauthorized and unadopted acts

and declarations were effectively connected. There was

no concern as to whether testimony that was narrative

of past facts should not have been divorced from the case

against this defendant.

If it is true that there was such error, in all the cases

examined by us, that was deemed prima facie error suf-

ficient to warrant a new trial, unless it was obvious that

that error had been somehow remedied. Here, the error

grew as the trial progressed and was monumental at the

conclusion of the charge to the jury.

We refer particularly to the numerous letters and doc-

uments introduced in evidence through the witness Miss

Durham, beginning with the last paragraph on page 680

of the transcript through to page 690, and the resumption

of her testimony beginning on page 691 for the intro-

duction of U. S. Exhibit No. 103. The foregoing testi-

mony has to do with exceptions 97 to 103, inclusive,

which exceptions apply to the introduction of all the

documents introduced in evidence in portions stated as

Government Exhibits Nos. 95 to 103, inclusive.
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Those documents were the indictment letters in the

main, written by defendants Kassmir and Randolph, to

Miss Durham and Mrs. Beans.

Without exception, they were written and received sub-

sequent to January, 1926; that is, subsequent to the ter-

mination of the scheme. The witnesses had theretofore

been informed of the loss of their money; there was no

further attempts to procure further moneys or property

by means of the scheme set forth in the indictment, or

by any other means.

The exhibits were accorded full probative value for all

purposes against defendant Robinson. They are, as shown

on their face, declarations and statements from certain

of the co-defendants charged as participants in the scheme.

There should have been a clear statement to the jury that

they should not be deemed binding upon the defendant

Robinson.

As to all those letters, there is not the slightest trace

of evidence connecting defendant Robinson with them.

He had no knowledge of their contents; of the fact that

they had been sent or received; there was no participa-

tion by him in their composition; the letters themselves

contained nothing to indicate he was aware of their ex-

istence; they were all sent from either Seattle or Los

Angeles, and this defendant, during the times when the

letters were mailed, was in San Francisco.

We believe that ordinarily, if declarations, acts or ad-

missions of co-conspirators or co-schemers are introduced

erroneously, unless it be shown that such error was defi-

nitely cured, the court will not inquire into what degree

of prejudice was inspired by such error. As we have
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already stated, when the error is shown in all the cases

we have read, and they have been many in number,
the verdict has been set aside. It is obviously impossible

to determine how these statements effected the minds of

the jurors.

In this case, however, nothing can attest more eloquently

and significantly what prejudice was aroused, than the

fact that the jury decreed a judgment of guilty on eight

out of twelve counts upon which this defendant was con-

victed on these inadmissible documents, with reference

to which there was no instruction or advice by the court

to the jury of any limitation of their application to him.

In other words, this defendant was convicted on twelve

of the thirty-six counts considered by the jury. Each
count was based on a letter. Of the twelve counts upon
which this defendant stands convicted, eight are based

entirely upon the sending of the letters here complained

of with which he had nothing to do.

The scheme terminated in January, 1926, and the last

letter upon which this defendant Robinson was convicted

was dated March 8th, 1927, one year and three months
subsequently.

The Introduction of Incompetent Evidence Created a
Prejudicial and Unfavorable Atmosphere Against
Defendant Robinson.

We have discussed somewhat at length the particular

items of testimony relative to the transactions had with

Miss Durham and Mrs. Beans, because it was in relation

to those that the jury apparently predicated the conviction

of this appellant. But there was considerable testimony

otherwise not pertaining to this defendant admitted
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against him, also materially prejudicial. For example, we

refer to the testimony of Mrs. Leticia W. McClintock,

beginning at page 464 of the transcript. When she

was first placed on the stand, she was asked if she knew

the defendant Robinson, to which she replied in the af-

firmative. Then there followed her testimony regarding

transactions, most of which were at a time antedating

the time of the connection of this defendant with the

others, and to transactions to which he was in no wise

connected.

Bearing in mind that his first possible connection with

this scheme was about June 19th, 1925, her testimony

as follows [T. 481] is significant:

''Mr. Harris: Q. Mrs. McClintock, whatever
of value you parted with, you parted with in the

early part or by the early part of 1925? A. Yes.

Q. Say the first three months. Is that fair? A.
Yes.

Mr. McDonald: Q. While Mr. Kassmir and
Cromwell Simon were here in San Francisco? A.
What is that ?

Q. While they were here in San Francisco, Crom-
well Simon and Mr. Kassmir? A. Yes.

Q. While they were calling at your home, and
you were calling at their office? A. Yes.

Mr. McDonald: That is all."

Nowhere is this appellant tied to her losses, yet far

from there being a severance of his name from that evi-

dence, because of the mention of his name at the very

outset of her testimony, together with the court's advice

that he was involved by reason of his connection with the

scheme, the jury could hardly have felt other than that
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he was an integral part of any fraud which may have

been perpetrated upon that witness.

And what has been said of Mrs. McCHntock, in the

next preceding paragraphs, is true of a number of other

witnesses. It is submitted that these matters alone, so

seriously prejudicial in their nature, should be sufficient

to warrant this defendant being accorded a new trial,

where the facts and evidence properly applicable to him

may be presented for consideration by a jury as to his

guilt or innocence, based on those matters which can or

should be directly traceable to him.

The acts in evidence relative to Miss Durham and Mrs.

Beans, prior to any connection of this defendant with

the scheme were objected to on the ground that they were

not predicated upon any count in the indictment, or that

any letter in connection with them was mailed.

Evidence of other offenses having no relation to the

offense charged by indicating that defendant was not

averse to fraudulent methods in business, is inadmissible

to show intent.

213 Fed. 757, 130 C. C A. 271.

"Evidence was introduced to show that late in

September, 1910, defendant's brother sold two bills

of goods and received therefor two checks of the pur-

chaser to the order of defendant's firm. These checks

were indorsed with the firm name impressed from
a rubber stamp, were deposited in bank to the firm's

credit, and were collected; but apparently the trans-

actions were not entered in the books.

''There is no evidence to show that defendant knew
of these sales, or of the checks, or what entries were
or were not made in the books. Moreover, if he did

know of these things in September, 1910, when they

took place, it is not perceived what bearing that would
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have on the issues in the case. The testimony does

not tend to show that defendant mailed the state-

ment to the commercial agency in January, 1910,

on which he was convicted, or indeed that he mailed

any other statement. Nor does it tend to show that

the statement so made seven months before was false,

nor that defendant knew it was false when he mailed

it. Much is made in argument as to proving de-

fendant's intent and purpose in mailing the state-

ment. Surely something may be left to the common
sense of a jury, who are not likely to be misled

as to the purpose and intent with which a business

man sends a statement of his assets and liabilities

to a commercial agency by any sworn testimony of

his that it was not for the purpose of securing the

degree of credit which the statement might reasonably

call for. When it is proved that a defendant did send

such a statement, that the statement was false, show-
ing an insolvent concern to be abundantly solvent,

and that he knew the statement to be false when
he sent it, it is a waste of time to undertake to in-

troduce other testimony to prove that he intended

10 avail of the false statement as a means to de-

fraud somebody.

''The only possible effect of testimony such as that

above set forth as to falsification of books shortly

before bankruptcy, etc., is to create an atmosphere,

to impress the jury with the belief that defendant
is a bad man. But, as we held in the Marshal case,

that cannot be done by showing that he has committed
offenses, unrelated to the subject matter of the in-

dictment, and which he was not summoned into court
to meet."

The effect of considerable evidence unrelated to this

defendant and incompetent as to him created an atmo-

sphere unfavorable and prejudicial to him. We submit

that it is in accord with justice that he be permitted the

opportunity to have his case presented without the dam-

aging mass of prejudicial matter to which he cannot be

related.
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Also in the case of Erber v. U. S., 234 Feed. 221, 148

C. C. A. 123, the trial court admitted various letters

on a statement of the district attorney that they would

be connected with one of the co-defendants, and which

showed that certain goods ordered by him were not paid

for. The letters were eventually not connected and de-

spite defendant's counsel's motion to strike the evidence,

the motion was denied. The appellate court said

:

''Nevertheless, at the urgent solicitation of the Gov-
ernment and over objection, the seven (7) letters were
admitted against Erber and exception was taken.

"We are of the opinion that the admission of these

letters was error, and, as we cannot say upon this

record that this evidence and that relating to the

Photo Play Coupon Company was not prejudicial, the

judgment is reversed."

An examination of the record will disclose a compara-

tively slight connection of this appellant with the operations

of the scheme. His name was so woven into it by infer-

ence throughout, however, by the United States attorney,

as, for example, where he was called upon to be identified

by witnesses at the outset, when they took the stand,

though his name was never brought in thereafter in their

actual testimony, that, in the easily confused volume of

testimony it became impossible for the jury to keep him

separate in their considerations.

It is respectfully submitted that justice to this appellant

requires that he be accorded the right to be judged by the

presentation as to him of the evidentiary matter competent

as to him.

Respectfully submitted,

Robert B. MacMillan,
Mark Herron,

David A. L'Esperance,

Attorneys for Appellant, Samuel H. Robinson,
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May It Please the Court:

We reply to the six contentions III to VIII of ap-

pellant Randolph in their sequence:

^^IIL." The general demurrer to the indictment.

First, by the innuendo of italics, 'Hhe demurrer to

the iirst count was confessed and sustained" at page 6

of appellant's brief there is the implication that the

vice of the first count somehow infects all the other

counts into which part of the first count is incorpo-

rated by reference.



^*Oiie count may refer to matter in a previous
count so as to avoid unnecessary repetition; and
if the previous count be defective or is rejected,

that circumstance will not vitiate the remaining
counts, if the reference be sufficiently full to in-

corporate the matter going before with that in the

count in which the reference is made. Blitz v.

United States, 153 U. S. 308, 317."

Grain v. U. S., N. 2 W. S. 625, 633;

Riddell v. U. S., 244 F. 695, at 699 (CCA-9).

Those cases clearly state the rule that if the previous

count be defective or is rejected that circumstance will

not vitiate the remaining counts if the reference be

sufficiently full to incorporate the matter going before

with that in the count in which the reference is made.

The incorporated matter in the subsequent counts here

is the fraud scheme matter of the first, which in the

subsequent counts is incorporated with matter charg-

ing the tise of the mails. The draftsman had inadvert-

ently failed to charge use of the mails in the first count

and concluded that count after charging only the

scheme.

Second, the main contention of appellant under this

contention III is stated in italics at his page 10

:

^'To each count of the indictment is annexed a

letter or circular or document, but nowhere is it

alleged that any statement therein contained is a

misrepresentation or a fraudulent or other exag-

geration

,

yy

and is restated at his page 12 as follows:

'^Therefore it is essential to bring the case

within the statutory definition of the crime speci-

fied and made punishable in Section 215 of the



Criminal Code that tlie letters, circulars or docu-
ments he false and frauduleyit in their contents,

and it must be so alleged in the indictment, or else

the mailing of them is not unlawful nor pro-
hibited, as they cannot serve to execute a scheme
to defraud, by obtaining money or property by
means of false or fraudulent pretenses, represen-
tations or jDromises as required by the statute, they
not being such.

'

'

The old elements of the crime under the statute in its

earlier form (R. S. 5480) are stated in Stokes v. U. S.,

157 U. S. 187, but the present elements of the offense

forming the present text of the statutes are to be found

stated in Belden v. U. S., 223 F. 726, 729, (CCA-9),

thus:

*^ Under the old section 5480, R. S., it was
requisite that three matters of fact be charged in

the indictment, namely: (1) That the person
charged had devised a scheme or artifice to de-
fraud; (2) that he intended to effect the scheme
by opening or intending to open correspondence
through the post office establishment, or by incit-

ing other persons to open communication with
him; and (3) that in carrying out such scheme
such person had either deposited a letter or packet
in the post office, or taken or received one there-
from. Stokes V. United States, 157 U. S. 187, 15
Sup. Ct. 617, 39 L. Ed. 667.

*'But the present statute, section 215 of the
Code, seems to have eliminated the element that
the persons devising the scheme must have in-

tended to effectuate the same by opening or in-

tending to open correspondence through the post
office establishment, and all that is now essential

is that, for the purpose of carrying into execution
the scheme or artifice, a letter or other writing be
sent through or taken from the post office estab-
lislmient. Hence the offense as now defined con-
sists of but two elements, whereas previously it

consisted of three, as analyzed in the Stokes Case."



And the nature of the writing sent through the mail is

immaterial :

^^The defendants contend that the indictment is

fatally defective, because it fails to charge any
use of the mails in the execution of the scheme
alleged as one to defraud ; but after setting forth
the scheme and its purpose there are allegations
that defendants, Slaving devised the scheme or
artifice hereinbefore fully described, and intend-
ing so to do, to defraud Emma V. Christensen, the
defendant * * ^ did willfully, ^ * ^ and for the
purpose of executing the aforesaid scheme or
artifice to defraud,' mail a writing, stjded an
appeal; etc. That is sufficient. Of course, it

cannot be said that on its face [italics added] the

paper called notice of appeal indicated any inten-

tion to defraud [italics added] or was in execution
of such an intention. But if one with corrupt in-

tent has devised a scheme to defraud by getting

money from people through deceit and misrepre-
sentation, and for the purpose of carrying out a

described scheme or artifice puts a writing in the

mails, it is not material whether the writing is

valid. The mailing of any letter or writing for

the purpose of executing the fraudulent scheme is

what the statute (section 215) makes an element
of the offense. United States v. Young, 232 U. S.

155, 34 Sup. Ct. 303, 58 L. Ed. 548. As said by
the Supreme Court in Durland v. United States,

161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, ^The
significant fact is the intent and purpose.' They
are questions for the jury."

Belden v. U. S., 273 Fed. 769, 771 (CCA 9)

;

Rumble v. U. S., 143 Fed. 772, at 776;

Durland v. U. S., 161 U. S. 306, 315;

Chewv. U. S., 9 F. (2d) 348;

Neu V. U. S., 10 F. (2d) 147.

ujy n rpj^^ general demurrer, continued.



Hereunder, the appellant contends that the indict-

ment is bad

:

First, because various matters in themselves not

wrongful or unlawful are set out as part of the scheme

and that as these matters are clearly legitimate, are of

no importance in the case as part of the scheme.

This objection is met squarely in Foster v. U. S., 178

Fed. 165, at 172

:

^*It is true that the conducting of a bucket shop
is not necessarily a fraudulent scheme within the

federal statute in question; but the act under
which the defendants are indicted is aimed at

every scheme (to be effected by the use of the

post office establishment) which is in fact designed
to defraud, by representations as to the past or
present, or suggestions and promises as to the

future. It was enacted to protect the public
against all intentional efforts to despoil through
the medium of the post office establishment. Dur-
land V. United States, 161 U. S. 306, 16 Sup. Ct.

508, 40 L. Ed. 709. And the fact that the business
conducted was an actual business does not prevent
its being within the statute, provided it was the

basis of a fraudulent scheme. McConkey v. United
States, 171 Fed. 829, 96 CCA. 501.''

And because there is so much similarity between that

case and the present the quotation is continued

:

'^ There was testimony tending to show, and
from which the jury had the right to infer, espe-
cially in the absence of testimony to the contrary,
that the scheme in question was fraudulent in in-

ception and execution ; that the advertising matter
sent out was calculated to allure the ignorant, the
credulous, and the unwary, and to induce a belief

that the defendants were carrying on a legitimate
brokerage business ; that the business as organized
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was witliout net capital ; that lar^e sums of money
were appropriated by the incorporators through
the medium of a fictions bank account; and that
so-called orders were in some instances filled at
nnproper quotations, and to the advantage of the
proprietors of the business."

As said in Sparks v. U. S., 241 Fed. 777, at 782:

''The scheme to defraud condemned by section
215 of the Penal Code is not confined to devices by
which it is intended that the customer shall receive
nothing for his money. Harris v. Rosenber^er
(C. C. A. 8) 145 Fed. 449, 455, 76 C. C. A. 225 13
L R A. (N. S) 762; Wilson v. United States
(C. G. A. 2) 190 Fed. 427, 432, 111 C. C. A. 231,
and following. A scheme to defraud by means of
false pretenses is within the section invoked
(United States v. Steever, 222 U. S. 167, 174, 32
Sup. Ct. 51, 56 L. Ed. 145), even though used in
the prosecution of an established business, legiti-
mate if honestly conducted (Foster v. United
States [C. C. A. 6] 178 Fed. 165, 172, 101 C. C. A.
485; Harris v. Rosenberger, supra; Bettman v.
United States, supra, 224 Fed. at pages 825, 826,
140 C. C. A. 265).'' '

'

Second, because in substance the letters charged to

have been mailed are on their face as consistent with
an innocent enterprise as a scheme to defraud.

This contention has been answered by what has been
said under III supra.

''V.'' Demurrer, continued. No adequate assignment
of falsity.

Under this heading the contention of the appellant

is stated as follows:

''It devolves therefore upon the Government to
allege in the indictment by adequate assignments
of falsity, the particulars wherein the pretenses,



representations and promises that are made the

basis of the ehar^^e as descri})tive of the scheme to

defrand, are false and fraudulent."

Six instances are picked out in the indictment where

appellant contends that the assignments of falsity of

the representations stated do not measure up to the

meticulous nicety required in such classes of fraud as

obtaining money under false pretenses, swindling and

like crimes.

An omnibus assignment of the falsity of the repre-

sentations and promises is sufficient.

^^It is contended that the indictment is fatally

defective, in that it fails to negative the truth of

the representations alleged to have been made.
The indictment alleges that the representations
were utterly false and untrue in fact, ^and were
well known by the said William Baer Ewing and
George B. Chancy to be utterly false and untrue
in fact.' This, it is said, is a mere statement of a
conclusion of law, and is not sufficient. ^ * * But
we find no defect in the indictment in the respect
specified. It is true, and counsel present authori-
ties which so hold, that, in drawing an indictment
for an offense, the substance of which is matter
falsely sworn to, or fraud perpetrated by means of
matter falsely represented, it is necessary to allege

not only that such matter was false, but the
pleader must go further, and allege the truth as it

is in the facts. But here the gist of the offense is

not the obtaining of money by means of false

representations. It is a scheme to use the mails of
the United States in furtherance of a purpose to

defraud, and an act done to carry out the same.
It was such use of the mails that the statute was
intended to prevent. The fraud contemplated by
the law need not necessarily be a fraud at common
law or bv statute. Said Mr. Justice Brewer in

Durland v. United States, 161 U. S. 315, 16 Sup.



8

Ct. 512, 40 L. Ed. 709: ^It is enough if, having
devised a scheme to defraud, the defendant, with a
view of executing it, deposits in the post ofi&ee

letters which he thinks may assist in carrying it

into effect, although, in the judgment of the
jurv, they may be absolutely ineffective there-
for/ ''

Ewing V. U. S., 136 Fed. 53, at 56 (CCA-9)
;

Horn V. U. S., 182 Fed. 721.

In the instant indictment, notwithstanding the par-

ticular assignments of falsity which follow the repre-

sentations set out in the indictment, there is the general

assignment of falsity, to be found on page 9, vol. 1 of

the Transcript:

^^And the Grand Jurors aforesaid^ on their oaths
aforesaid, present: That each and all of the afore-

said representations and promises made and
planned to be made by defendants, as aforesaid,

were false and untrue, and that the defendants
when so devising said scheme and artifice to de-

fraud, and at the time of committing the several

offenses, and each of the said several offenses,

hereinafter in this indictment set forth, and at all

times referred to in this indictment, well knew the

same to be false and untrue, and the same were all

and each made by the defendants for the purpose
of executing said scheme and artifice to defraud."

It is true that general allegations in a pleading are

sometimes controlled by the particular allegations

therein, or, as it is sometimes said, while the general

allegations might, standing alone, be treated as a suffi-

cient allegation of a fact, yet if it is made dependent

upon particular allegations the former is treated as a

legal conclusion derived from the latter. But this is

true only when the general allegation is made depend-
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ent upon the particulars and is never true when the

general allegation is made as an independent allega-

tion, Robinson v. Glendale, 182 Cal. 211, 213-214. The

independency of the allegations in the i^resent indict-

ment is emphasized by the commencement, ^^And the

grand jurors aforesaid, on their oaths aforesaid,

present, etc/' That is the conventional method that

has been used from time immemorial, for the delib-

erate separation of allegations within a count of an

indictment.

a VI."

First, appellant contends that none of Counts 18, 19,

20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, and 33, inclusive,

states a crime, and the reason ascribed is that those

counts charge that the

'^defendants unlawfully, wilfully and feloniously

and knowingly eawsed to he delivered by the Post
Office establishment of the United States at San
Francisco, California, in the Southern Division of

the Northern District of California and within the

jurisdiction of this Court aceording to the direc-

tion thereon letters in a postpaid envelope,"

whereas they should have charged that the defendants

'^placed and caused to be placed the various letters to

be sent and delivered by mail."

The language of these disputed counts is the lan-

guage of the latter disjunctive of the section, to-wit:

'' Whoever ^ * * for the purpose of executing
such scheme or artifice * * * shall knowingly cause
to he delivered hy mail according to the direction

thereon * ^ * any letter * * * shall be fined, etc."
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Second, it is further contended that counts 6, 13, 32,

and 35 of the indictment are fatally defective because

'4t is not alleged as in the other counts that the post-

age has been paid."

These counts follow the language of the statute.

This point raised falls squarely within

Grey v. U. S., 172 Fed. 101, at 103:

^'The criticism of the averment of the second
element is that the intent to use the mails was not
declared to be a part of the scheme devised by
plaintiff in error; and of the statement of the
third element the complaint is made that there is

no allegation that the circular was inclosed in an
envelope or wrapper, and stamjoed and addressed,
or that the contents of the circular were false. It

will be observed that the averments substantially
follow the language of the statute. Ordinarily
this is sufficient, even against a demurrer or mo-
tion to quash. Potter v. U. S., 155 U. S. 438, 15
Sup. Ct. 144, 39 L. Ed. 214; Pounds v. U. S., 171
U. S. 35, 18 Sup. Ct. 729, 43 L. Ed. 62 ; Konda v.

U. S. (CCA) 166 Fed. 91. Here there is no com-
plete omission of some material element. If it

were conceded that the criticisms are just, they
are of the kinds that are cured by verdict. Section
1025, Rev. St. U. S. ; Connors v. U. S., 158 U. S.

408, 15 Sup. Ct. 951, 39 L. Ed. 1033; Rosen v.

U. S., 161 U. S. 29, 16 Sup. Ct. 434, 40 L. Ed. 606;
Armour Packing Co. v. U. S., 209 U. S. 56, 28 Sup.
Ct. 428, 52 L. Ed. 681."

But there is a conclusive answer to this latter con-

tention. Appellant was found guilty on all counts and

the sentence was within the maximum that could be

imposed uj^on any one count, the sentence on each

count having been made by its terms concurrent with

the sentence on every other count. The rule is well
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settled that a sentence authorized for a single offense,

and imposed under an indictment with several counts,

may be applied to any count which is good.

Claassen v. U. S., 142 U. S. 140;

Evans v. U. S., 153 U. S. 584, 608.

^* Where conviction is had upon more than one
count, the sentence, if it does not exceed that which
might be imposed on one count, is good if that

count is sufficient. Dunbar v. U. S., 156 U. S. 185,

15 Sup. Ct. 325, 39 L. Ed. 390; Wetzel v. U. S., 233
P. 984, 147 C. C. A. 658; Kalen v. U. S., 196 F.

888, 116 C. C. A. 450; Bacigalupi v. U. S., (CCA)
274 F. 367.''

Kuehn v. U. S., 8 F. (2d) 265, at 266.
^*Where the sentence does not exceed that which

may be imposed on one count, even though convic-
tion be had on many counts, if one count is suffi-

cient, the sentence is right. See Koth v. U. S.

(CCA) 16 F. (2d) 59; Kuehn v. U. S. (CCA) 8 F.

(2d) 265; Wetzel v. U. S. (CCA) 233 F. 984."

Ghadiali v. U. S., 17 F. (2d) 236, at 237.

^'VII," The contention that the evidence against ap-

pellant Randolph is insufficient.

The facts developed at the trial may be briefly stated

as follows:

Harry M. Kassmir and Cromwell Simon, co-part-

ners, under the name of '^Cromwell Simon and Com-

pany," on April 13, 1925, filed an application, U. S.

Exhibit 5, in the Sacramento office of the California

State CorjDoration Department requesting authoriza-

tion to act as brokers under the Corporate Securities

Act of California. Prior to that time, from February

19, 1925, they had acted as such under a broker's
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license which had been issued in the name of Cromwell

Simon.

The general plan of business of this company, as set

out in Exhibit '^D'' attached to the indictment was

that they agreed to sell to purchasers, securities listed

on the stock exchange, upon a 10% payment on ac-

count. A brokerage charge amounting to 10% of the

unjDaid balance was added to the account due, and the

amount divided into ten equal paj^ments; these pay-

ments to be made at stated intervals of three months,

covering a total period of two and one-half years. In

addition to the service charge, there was an additional

interest charge of 6% per annum; the initial payment

to be made in cash, or by placing gilt edge securities as

collateral for that payment.

The literature and letters in evidence, and the plan

itself required the immediate purchase of securities by

Cromwell Simon and Company, at the time of placing

the order. It also required that the stock put up on

the occasion of the initial payment be held as col-

lateral. From the evidence adduced at the trial,

neither of these provisions was met.

This company had no substantial capital, U. S.

exhibit Number 8; proof being adduced that the

capital subscription of the company amounted to

$43.85 (T. 446) and that the first deposits made at its

bankers were the proceeds of the sale of stock received

by them as collateral from one of the victims, Mrs.

Letitia McClintock. Plans show that these brokers

took subscriptions for stocks and other securities, and
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received money on account of said subscriptions with-

out making adequate provisions for filling subscrip-

tions.

On April 13, 1925, a hearing was held before the

Commissioner of Corporations concerning the nature

of the business done by Cromwell Simon and Company

and on June 20, 1925, U. S. Exhibit 7, their certificate

issued to Cromwell Simon and Company to do business

as a broker was rescinded. An appeal was taken to a

state Superior Court, upon which appeal defendant

Robinson, who had prior to that time been an employee

of the State Corporation Department, acted as attor-

ney for the appellants. On September 14, 1925, an

order was issued by the Superior Court, sustaining the

revocation of license.

The offices of Cromwell Simon and Company, from

February of 1925 to on or about September 1, 1925,

were in the Mills Building in San Francisco, at which

latter time they were moved to 1403 Hobart Building,

San Francisco, which was the office of defendant

Robinson.

On April 20, 1925, defendant Randolph joined the

organization and became general manager on or about

July 1, 1925.

On July 25, 1925 (after the broker's license of

Cromwell Simon and Company had been revoked by

the State Corporation Commissioner, and during the

pendency of the appeal to the Superior Court), arti-

cles of incorporation for a new company, U. S. Exhibit

31, to be called ^'Cromwell & Company, Inc.," of Reno,
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Nevada, were mailed to Lero}^ P. Pike, who was in the

business of incorporating new companies under Ne-

vada law, by defendant Robinson. This letter is an

indictment letter, and is marked Exhibit *'WW"
(T. 131). On August 1, 1925, Robinson, Kassmir, and

Cromwell Simon visited Reno, and the new company

was organized.

The compan}" was capitalized for $500,000. At the

first meeting of the Board of Directors of the new

company, (minutes of which are U. S. Exhibit 35),

which was held on or about August 1, 1925, with Rob-

inson, Kassmir and Cromw^ell Simon present, Kass-

mir offered to subscribe $50,00 worth of the company's

stock and pay cash for it, which he never paid, nor one

penny of it.

In a subsequent letter to Pike, indictment letter

marked Exhibit ^'YY" (T. 133), Robinson requested

Pike to issue, and Pike did issue, to Kassmir 2000

shares (par value $25 a share) of the preferred stock

of the new company and 500 shares (no par value) of

the common stock, of an aggregate par value of $50,-

000, (stock certificates of transfer U. S. Exhibits 36

and 39) and for which no money had been

paid. 140 shares of the Preferred Stock which

had been issued to Kassmir and 35 shares of

Common were transferred to a Mrs. B. M.

Ogier and Clara Oliver (U. S. Exhibits 62 and 63)

;

and 40 shares of the Preferred and 10 shares of the

Common to Clara Oliver alone (U. S. Exhibits 64 and

65) ; 160 shares of the Preferred and 40 shares of the
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Common to Emily A. Beans (U. S. Exhibits 92 and

38) ; and 274 shares of Preferred and 269 of Common

to Mrs. Beans and ^liss Esther Durham (U. S. Ex-

hibits 38 and 91).

It is to be noted that all the stock above was trans-

ferred from Harry M. Kassmir's original certificate,

as per request in the letter of the defendant Robinson

and as evidenced by the Stock Books of Cromwell &

Company (U. S. Exhibits 32 and 33). It is also to be

noted that this stock issued to Mrs. Beans and Miss

Durham represents over an investment of $12,050,

$8,050 of which was given either by cash or securities

to defendants Kassmir and Randolph for the purchase

of stock under the Cromwell Simon Company plan.

They had been told by Kassmir and Randolph that

Cromwell Simon & Company were going to open a bank

in Reno. It is to be noted also that of this $12,050, some

$4,000 of it represented a mortgage on the home of

Mrs. Beans, which mortgage had been consummated by

the defendant Robinson (U. S. Exhibits 110 and 111).

Cromwell & Company, Inc., of Nevada, never func-

tioned. In fact, its only business transaction was these

transfers of stock above referred to, which are set

out in the letter of defendant Robinson to Pike, and

attached to the indictment as indictment letter ^^YY",

with a net result of giving only Nevada corporation

water to the victims for their cash and securities.

Although Cromwell & Company did not function,

never did any business, and certainly never had a sur-

plus, nevertheless three dividends were paid to Mrs.
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Beans and Miss Durham; one by the defendant Ran-

dolph (U. S. Exhil)it 94) and two b}^ the defendant

Kassmir on the stock issued by the Cromwell Com-

pany. Likewise, several dividends were paid to Mrs.

Oliver and Mrs. Ogier, one by Randolph (U. S. Ex-

hibit 67) and another by Kassmir.

On September 15, 1925, the day after the order of

the Superior Court sustaining the revocation, license

was issued to J. W. Randolph, under the name of

Charles Wesley & Company, (U. S. Exhibit 10) to do

general brokerage busmess, and the address given in

the application by that company was 1403 Hobart

Building, San Francisco, the office of defendant Rob-

inson. The application was prepared by defendant

Robinson, and the applications of some of the agents

to act for the Charles Wesley Company were prepared

and manuscripted by defendant Robinson (U. S. Ex-

hibit 11).

Notwithstanding the order of the Superior Court,

Cromwell Simon & Company continued to do business,

and numerous accounts of Cromwell Simon & Co. were

merged into the business of Charles Wesley Company,

exactly as though one were the alter ego of the other.

Charles Wesley Company moved to Los Angeles,

where Randolph and Kassmir continued operations.

On or about August 1, 1925, Cromwell Simon had

left the concern, and had sold his interest to Kassmir

for the sum of $1000. There went to Los Angeles with

Randolph and Kassmir a majority of the office force

of Cromwell Simon & Company, and defendant Robin-
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son remained in San Francisco and continued to trans-

act the business of Cromwell Simon and Company, and

also the Charles Wesley Company of Los Angeles. He
sent out letters and statements on the stationery of

Cromwell Simon and Company, and caused the signa-

ture of defendant Kassmir to be signed by a stenog-

rapher, and collected funds from victims who had

subscribed money at various times for the purchase of

stock.

The scheme and its execution is also retold by a

perusal of the 37 indictment letters. Although numer-

ous, the counts of this indictment may be divided as

follows

:

Those pertaining to the witness Johnson, 2, 3, 4, 5,

and 6 ; to the witness Tiger, 7, 8, 9, 10, and 11 ; to the

witness Hipp, 12, 13, 14, and 15 ; to the witness Ogier

and Oliver (sisters), whose dealings with these defend-

ants were as one, 18, 19, 20, 21, 22, 23, and 24; those

dealing with the witness Allen, 22, 23, and 24; those

dealing with the witnesses Beans and Durham (aunt

and niece), 25, 26, 27, 28, 29, 30, 31, 32, and 33; those

dealing with the formation of Cromwell & Company,

35, 36, 37, and 38. Each and all of the above witnesses

testified positively and directly to the connection of

defendant Randolpli with this scheme and use of the

mails in furtherance thereof.

Their words taken from the transcript can paint the

picture of the scheme and its execution through the

mail and the connection of each defendant better than

any narrative could paint.
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Mrs. Emily A. Beans, first witness called:

*^Met Mr. Randolph some time during the early
j)art of the year 1925; yes, in March; he came to

my house, I am not sure whether it was by ap-
pointment, or not, but he came to my house, and
we talked along sociall^y for a little bit, and then
he finally broached the subject; he said that he
would like to help me to make back some of the
money that he had caused me to lose in the Nabisco
Company, and he said, 'Haven't you got some
stock laying around here that is not paying any
money only dividends,' and I said, 'Wh}^, yes, I
have got some stock, but I don't know whether I
want to let it go or not,' and he explained to me
how he could take those stocks and put them in

Cromwell Simon and have them pay me good
money; let them lay in Cromwell Simon's vault as

collateral, and then they would buy me some stock,

whatever I wanted, Hudson, or Studebaker, what-
ever I might see fit, and be earning a little money
for me; prior to this visit, I had some business
dealing with Mr. Randolph—I bought Georgia
Fruit Companv, and lost considerable money on
that transaction." [T. 384-385].

''Well, he [Randolph] told me, he said that he
could take that stock of mine, turn it into Crom-
well Simon, and they would hold it as collateral

and buy me some Studebaker with it, and I said

then it means that my stock will simply repose in

Cromwell Simon's safe deposit vault, instead of

mine, and he said, 'Absolutely, yes,' that was his

exact words, 'Absolutely yes.' I did deliver the

stock to Mr. Randolph and he gave me a receipt

for it. I could not tell you the number of shares
of stock I delivered to him, but I know the number
of dollars that it amounted to was $3,100.00.

$3,100 was the face value of it." [T. 386-387.]

"Mr. Randolph came to see [me] again just a

few days later. I just can't recall what called him
over but he had not been in the house but a little

while when my telephone rang and I went to the
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telephone. A. W. Scott was on the telephone.

After that telephone conversation, I had a conver-

sation with Mr. Randoljjh concerning the subject

matter of the telephone call. The situation is this:

I was informed by Mr. Scott about certain things

and I told those things to Mr. Randolph. His only

answer was, 'They all do it,' and I immediately
put on my things and went over to Mr. Scott. I

went over by myself." [T. 387-388].

^'Q. Mrs. Beans, was anything said at that

time with reference to the purchase of Studebaker
stock ?

A. Yes ; they claimed they had already pur-
chased it from (for) me. Only a few days after this

Mr. Randolph and Mr. Kassmir came to my home
on Birch Court ; I could not tell you the date, but it

must have been in April, because, as I say, I have
tried to forget those things. Mrs. Durham, my
niece, was present at the conversation at this time.

Possibly, Mrs. Durham had been present at pre-

vious conversations had with these people, but I

don't remember that they had ever been over
before together. We borrowed $2,500.00 at the

bank; we talked it all over together about bor-

rowing money; I know they encouraged us very
much in doing it because they said that Stude-
baker was going up; wdiether they just said, 'Go
ahead and do it, ' or what, I don 't know, or whether
we said we would do it, we did it. We borrowed
$2,500.00, and instructed them to buy Studebaker
with it." [T. 393-394].

''That day we did not get any money from the

bank, but we got the promise of it; a day or two
afterwards, two or three days after, something-

like that, we got $2,500.00. We called up by phone
and let Mr. Kassmir and Mr. Randolph know we
had a check ready for them. I think it was Mr.
Kassmir I talked with over the phone. That after-

noon about two o'clock Mr. Randolph and Mr.
Kassmir came over. I gave them the check for

$2,500.00. At the time I gave them the $2,500.00
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elieek, I do not think I signed any contract. They
were going to biiv Studebaker with it/' [T. 395-

396].

^^ At the first meeting between myself, Miss Dur-
ham, Mr. Kassmir and Mr. Randolph, Mr. Kass-
mir tried to have her get money from the east, and
I would not want to use the words that he used,
because she was not willing to pull her money out
back east and bring it out here and place it with
them and buy stock. Mr. Randolph was present.

He tried to argue the point with her, and told her
what all he could do for her if she would bring
her money here. He said he would build it up
very wonderfully, made good promises, I could
not tell definitely just what promises he made, but
he made good promises about what he could do
for her. The particular character of stock Mr.
Randolph and Mr. Kassmir said they were going
to buy for me and Miss Durham—in the first place

we bought Studebaker, we got 250 shares of

Studebaker." [T. 397].

^^ Along about the late spring of 1925, Mr. Kass-
mir and Mr. Randolph called frequently at our
house. They talked about the bank well in the

summer, along in late summer, the date I cannot
testify to, because I have tried to forget them, but
along in late summer they told us about forming
a bank over in Reno, and they wanted us to put
our money in it, that it was going to be such a big

thing. When I speak of 'they' I mean Mr. Kass-
mir and Mr. Randolph. They reckoned it up and
found out what we had, and they put the percent-

age that they thought we would make a year—Mr.
Kassmir put it at 12 per cent, and Mr. Randolph
spoke right up in these words, he said, 'Harry,
you better call it 8 until we get well started down
at Los Angeles,' so then Harry put it at 8, and
said that the common dividend at the end of the

year would probabl,y be 25 per cent. There came
a time when the stocks were sort of hanging low,

and so they came to us and wanted us to give up
our stock, that is, let them use the money—they
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did not have any stocks, never did have—and let

them use the money, and they would give us—they
could use it to good advantage in their business,

and they would give us $200 a month while they
used it, and then when the stock got good, then
they would put it back in the stock. They took
our money and they paid us $200 a month for two
months, and that was when the bank sprung up.

So I was very anxious to have a little more than
what I had, and offered to put a mortgage on my
home of $4,000.'' [T. 398-400].

''They were very pleased over it [mortgage] ; I

cannot just tell the words that were used. I

mortgaged my home at that time. The papers
relative to that mortgage were drawn up in Mr.
Robinson's office and I went there and signed it.

He was present. It was all ready for me to sign

;

I believe he did it, but I don't know who did it,

but they were all ready to sign. [T. 400-401].

''Between us, my niece. Miss Durham, and my-
self, we put in $12,056, into what they called their

Reno bank. Yes, I did get stock in that Reno
bank, as I call it ; but it was not made out right

;

we got a certificate, and it was not made out right,

and then Mr. Kassmir took that back and sent it

back and we got another, and that still, the names
were not put in right, and then he took that the

last time that we saw him—yes, the last time that

we saw him he took that certificate and that was
in—that must have been along in January or

February, 1926—and said that he would send that

back to Reno and have it fixed right, but we never
got one in return. (Witness is here shown stock

certificates, one No. 4 and one No. 5, capital stock.

Preferred, of Cromwell & Co., Inc., Place of Busi-
ness, Reno, Nevada, Office of Resident Agent, 315
Clay Peters Building, Reno, Nevada; and identi-

fies same. The documents were marked U. S.

Exhibit 3 for Identification.)" [T. 401-402].

"Referring again to the $2,500 note, it fell due
the first of October, 1925. We owed $1,500 then
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and we appealed to Mr. Kassmir to furnish us
with $1,500 for another three months, or till we
eonld make a new loan to help ns out, and he
X)romised to do so, and so he finally sent us up
$1,500 from Los Angeles, and at the same time
said—now, Mr. Randolph did this, it was his

letter that the check came in, the $1,500, and he
said in that letter, 'Send the collateral.' I am
familiar with Mr. Randolph's writing. It may
have been addressed to Miss Durham as what was
one was the other. We transacted our business to-

gether as one person. Yes, I received dividends
from the Reno bank, as I call it. We got dividends
in October—we got $241 in October, $241 in Jan-
uary, $241 in April, and that ended it ; it has been
dead ever since. The first dividend I got from Los
Angeles, Mr. Randolph sent it. The second divi-

dend from Mr. Kassmir, from Seattle. The third

dividend was received from Mr. Kassmir. Li
answer to your question whether I ever got any
stock from the Cromwell Simon Company,—we
were to have been furnished some bank stock but
we did not have a thing in our possession to show
for it. No, never got any Studebaker stock. What
they call their bank stock is that you have shown
me. These certificates are the only thing that I

have to show with reference to our investment,

and we have not got them, because we gave the

last one to Mr. Kassmir to be fixed right, and he

said he would do it, and it has never been done."
[T. 403-404].

The above portions of the testimony teem with the

false representations made by Randolph. As for the

gratuitous statement of appellant, (his brief p. 26)

'^No evidence that appellant Randolph had anything

to do with the organizing or incorporation, or business,

or corporate business affairs of the Nevada Corpora-

tion, known as Cromwell & Compan}^, Inc.", attention

is called to indictment letter marked Exhibit ^^LL,"
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and letter addressed from defendant Randolph to Miss

Durham, and the opening paragraph thereof, to-wit:

^'I know yon will be very happy to learn that

the expected company dividend check will be in

your hands on Saturday,"

and also the indictment letter marked Exhibit ^^EE,"

addressed to Miss Clara Oliver from defendant Ran-

dolph, in which is found the following:

^'This is to acknowledge receipt of your letter

of the 24th, and also advise that the check for divi-

dends payable on the [Cromwell & Co., Inc.] com-
pany's stock shall be in your hands on Saturday
of this week. Due to the fact that all records of

stock transactions are kept at the company's office

at Reno, it has required quite some time to secure

the necessary figures in order to prorate the

amount of dividend check."

Witness Howard C. Ellis testified as follows:

''At the time Charles Wesley got a license, in

other v/ords Jack Randolph got a license for

Charles Wesley Company, there was no knowledge
then in the Sacramento office, where he got his

license, of his trouble with the San Francisco

office." [T. 439].

Witness Robert Piggott, salesman for Cromwell

Simon & Comx)any and Charles Wesley Company, tes-

tified as follows

:

''I generally talked the plan of the Cromwell
Simon Company, and that plan is not on this con-

tract. The form which you show me, and which I

now identify, was our instructions as to how to

sell. It was called the Cromwell Simon plan. On
one occasion I left a copy of that contract with
one of the clients, a man by the name of Hender-
son, in the Standard Oil Building. I reported it to
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Mr. Kassmir and Mr. Randolph, and the.y cen-
sured me for it. It told them I had left a contract
there, and they said, 'My goodness, never leave a
contract with those fellows.' They said, Mr. Kass-
mir said especiall.y. ' You are going to be a Coxey
all .your life'; that had reference to a .young sales-

man. I left a copy of that purchase agreement
with clients twice, one with ^Ir. Henderson and
later on with Mr. Anderson. The second incident
I reported to Mr. Kassmir. He told me, he said.

Will I ever learn to hold these contracts myself,
keep them myself." [T. 482-483].

^^ Their offices were then located at 201 Mills
Building. After they left 201 Mills Building they
went to 1405 Hobart Building. Mr. Robinson, Mr.
Kassmir, and Mr. Randolph was there just for a
short time—Kassmir and Randolph were there for
a few days, and then moved down to Los Angeles.
On the occasion when their license was revoked
and just before the removal to 1403 Hobart Build-
ing, I had a conversation in the Mills Building,
there being present Mr. Robinson, Mr. Randolph
and Mr. Kassmir. They came in with a broker's
license, and said that they had got a new broker's
license for the Charles Wesley Company, and
were going to open uj) in Los Angeles. Mr. Kass-
mir said that, ^We want you to work for us the

same as before,' and I said, ^Who is ^Sve"?' And
he said, ^Robinson, Randolph and I,' and then
Mr. Robinson said, 'Just a moment, Harry, let

Mr. Randolph do the talking,' and then Randolph
said he would give the same commission, the same
plan, only they would operate in Los Angeles.

I went to work for them as an agent of the Charles
Wesley Company, with my headquarters at 1405
Hobart Building, reporting at that time to Mr.
Robinson. An}^ money that I received from the

sales of stock I gave it to Mr. Robinson and he
sent it down to Los Angeles." [T. 483-484].

''After the conversation I have just described,

in the Mills Building, I had a conversation with
Mr. Robinson in regard to Mrs. Backus' contract.
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111 I'c^gard to this account Mr. Robiiisoii did not
sell the lady out. ^Irs. Backus started in to bu,y

her stock first from the Cromwell Simon Company
and later, I think, from the Charles Wesley Com-
paii,y also. Do not know of my own knowledge if

the account was transferred to the Charles Wesley
Company. In answer to your question whether or

not I had any conversation with Robinson, or Mr.
Randolph, or Mr. Kassmir, after the i3urchase of

stock,—I did not have any conversation in regard
to the purchase of stock. I always was supposed
to go out and sell stock." [T. 484-485].

^'Referring again to the conversation had in the

Mills Building, betw^een myself and Mr. Kassmir,
and Mr. Robinson, concerning my employment in

Los Angeles,—I asked them if they would guaran-
tee they would buy stock, and they said they would
never get caught again like they did in the Crom-
well Simon case. During my employment with the

Charles Wesley Company I picked up possibly

twelve or fifteen accounts, and the money or col-

lateral gathered on these occasions, most of it I

turned over to Mr. Robinson, 1403 or 1405 Hobart
Building.'' [T. 485].

[From defendant's Exhibit B] ^^ Witness is

shown letter and states that he recalls writing it,

and his attention is directed to the following word-
ing therein :

' I will not incriminate myself in any
Cromwell Simon transactions. I was assured by
you, by Harry, and Cromw^ell that you were bu}^-

ing the stock and not bucketing. Now I find a

different story, and if you are bucketing in the

Charles Wesley Co. I want you to fire me by wire,

as I have had enough of explaining to do. I told

Harry that every company I have worked for has
been forced out of business, and some are in jail.

Strange that I should be connected with these

same conditions from Chicago to Seattle and San
Francisco. I wonder who is the jinx. I am tired

of it, Jac, and if Chas. Wesley Co. is to be a repe-

tition of C-S, then deal me out.' " [T. 489].
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Witness Gustave A. Johnson testified as follows:

^^And the conversation that I had with Mr.
Randolph on that occasion was that he wanted to

exchange m,v Di Giorgia Fruit stock for Standard
Oil to use it as security. Well, he told me it would
be a good time to get it exchanged for Standard
Oil, and he told me about this partial payment
plan, it was paid in ten payments, every three
months, and when I paid my final payment I
would get my Standard Oil, and I would get re-

turned Di Giorgia Fruit stock, it was not to be
sold at any time; I made that arrange-
ment with him, it was not to be sold for
anything, it was to be held just as se-

curity. He said the firm he was working for
was a good honest firm, reliable people, and square
people. We went to Salinas and I had the Di
Giorgia Fruit Corporation stock made out, and
turned it over to Mr. Randolph. I had it in a safe

deposit box and I turned it over to him. I did sign

a purchase agreement on that occasion but did not
get a copy of it at that time." [T. 504-505].

Attention is called to Exhibit ^^H'' attached to the

indictment as an indictment letter, dated October 29,

1925, and Exhibit ^^I", likewise attached, and Exhibit

'* J", which represents an itemized account of Gustave

A. Johnson with Cromwell Simon & Company, dated

May 13, 1926. Exhibits ^^H'' and ^^I" were enclosed

in an envelope and mailed on the same day. Although

both these letters are signed ^^ Harry M. Kassmir," the

testimony of witness Christiansen is to the effect that

she signed that name at the instance of defendant

Robinson. The date May 13, 1926, is some eight

months after the Superior Court's order affirming the

revocation of the license of Cromwell Simon & Com-

pany.
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Witness Annie Tiger, testified as follows

:

*' First met Randolph near end of June, 1925,

when I negotiated the purchase of some stock

from him. Previously I saw Mr. McCafferty; he
asked me to invest in Dodge shares. When I first

met Mr. Randolph he asked me to invest in the

Dodge car, that it was a very good investment,

that I would not have to pay the whole amount,
that I could pay it a little at a time and my divi-

dends would begin as soon as I paid the money.
Did not give him the money that day, because I
didn't have it, but he came two or three days
afterwards, with Mr. Kassmir. Mr. Randolph in-

troduced me to Mr. Kassmir, and then Mr. Kass-
mir told me that it would be much better for me
to take some shares of the Standard Oil, that
would bring me dividends much quicker ; he said,
' I know you are a poor woman, and want to make
money. ' Then he asked me to give him the money,
but I said I could not do that, because I had an
appointment with my dressmaker, and he said,
' I will call for you in the afternoon. ' They called

about 2 :30 in the afternoon, and the first thing he
did was to take me to my bank, because I hadn't
the mone}^ with me, and when we got down to the
bank he would not go in, he said, 'I will wait in
the car while you get the money, ' so I went in and
got the money; a check for $455.00, on July 1.

After getting the money he took me and drove me
around the park, and after we had been driving
for a little while, he made a few notes, he said a
few things, I don't remember, and then he took
me to the dressmaker." [T. 581-582].

^'Signed something on those occasions, I think,
but never got copy of whatever I signed. What
you show me now I got by mail at 1828 Anza
Street. (Certificate of Simon & Co., Sept. 5, 1925).
(Document was marked U. S. Exliibit 47). Was
not credited with Dodge stock; and credit does
not show on this certificate. Was told that credit
would be given me, they were all coming by mail

;
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I never got them; that is what made me uneasy.
The letter you now show me was not sent tlirough

the mail; I was in Robinson's office, and made
him write that out. AVas never told, either on or
prior to September 4, 1925, by anyone of these

defendants, that the Corporation Commissioner
had revoked license of Cromwell Simon Company.
From September, 1925, to the last of 1926, was
weekly visitor to Mr. Robinson's office in the

Hobart Building. I used to phone Mr. Robinson,
and he used to say, ^Call up in ten da.ys, I will

write Mr. Kassmir, and I will see if I get a reply.

'

He would not give me his address, but said, ^If

you will send me a letter I will mail it to him.'

I sent him two letters, and he said he had not got

any reph^ and then I told him I was veiy hard
up, I had apartments vacant, so he said he would
send me $50 out of his own pocket, and he sent me
a check on two occasions. When I transferred my
Dodge shares into the Standard Oil shares, first

Mr. Kassmir and then Mr. Randolph said they
would mail receipt, but they never did, and I used
to phone Mr. Robinson, and he said he would send
it to me, wliich he never did. At last I got tired of

waiting and went to Mr. Robinson's office and he
wrote and signed the receipt. He signed Mr. Kass-
mir 's name in my presence, and I asked him why
he didn't sign his name, and he said he was au-

thorized to sign Kassmir 's." [T. 586-587].

Witness Clara Oliver testified as follows

:

^^I reside at 1696 Green Street, San Francisco,

with my sister, Mrs. B. M. Ogier, and there re-

sided during the jesiY 1925. I know the defendant
Mr. Randolph. Don't know if I know Cromwell
Simon ; saw him once only. Know the defendants
Robinson and Goodwin. First met Kassmir in the

office of John Corbin & Co., in 1924, in the fall.

I had business dealings with J. H. Corbin & Co.

once prior to that time. It was to buy stock on a

contract on time payments. The second time I met
Mr. Kassmir." [T! 599].
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U I owned the 10 shares of Speriy Flour Pre-
ferred referred to in that receipt, the other items
mentioned were owned by Mrs. Ogier. On the oc-

casion of getting that receipt I signed a purchase
agreement, as did my sister. We never had copies,

no. This stock was put up to buy stock. Mrs.
Ogier transacted all of her business with Mr.
Kassmir, and I w^as present on all occasions. I

think 200 common and 50 preferred shares of

Dodge were bought with that particular collateral.

I estimate the value of my stock at $920."
[T. 60;]].

^^I think my sister, Mrs. Ogier, never went to

the Mills Building to Cromwell Simon & Co.

When my sister put up those 5 shares of Pacific

Oil stock as collateral I think she bought Mid-
Continental Oil. Mrs. Ogier signed the purchase
agreement at that time. A copy was not left with
her. I had a conversation with Mr. Randolph and
Mr. Kassmir relative to some business transaction
in Reno, about the 7th of August at my home ; my
sister was also present. It is a hard question [to]

answer, but up to that time I had given over to

Mr. Kassmir, or to the Cromwell Simon Company,
probably $7,000 to $8,000 in money, and I thiiik

Mrs. Ogier about $2,300. The notations on that

paper, which you show me, were made by Mr.
Kassmir, and at the time the company was talked

of in Reno, the 6th or 7th of August." [T. 605].

With reference to this passage, U. S. Exhibit 59

represents the notations made by Kassmir in

his own handwriting in the presence of Ran-

dolph and witness Oliver and her sister, and

the money therein considered is that which was

to be used for the purchase of $3,500 worth of

Preferred stock in Cromwell & Company of Reno,

Nevada, as per that exhibit. The stock which this

represents was paid to Miss Oliver out of the original
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stock delivered to Harry M. Kassmir. On this stock

there were paid two dividends, although the company,

as has heretofore been stated, never functioned. Atten-

tion is called to Exhibit ''EE" attached to the indict-

ment as an indictment letter, which represents check

for dividends on this company paid by J. W. Randolph

to Miss Oliver, and dated October 29, 1925.

^^Mr. Sweeney.—Q. Was there anything said

about California Packing, at that time?

A. The California Packing she said she did not
want to sell, that she would borrow

The Court.—Q. Who is 'she'?

A. Mrs. Ogier would borrow some money on it,

and Mr. Kassmir said that he would loan the

money and then she could redeem the stock at any
time.

Mr. Sweeney.—Q. Did you and Mrs. Ogier
agree to purchase stock in this company in Reno ?

A. We did.

Q. Did you give any money in addition to the

collateral you had previously put up? A. Yes.

Q. Do you know how much?

A. $1,000.'' [T. 607].

''The stock I purchased in the company at Reno
was bought in the name of mvself and Mrs. Ogier,

the first lot." [T. 609].

"Mr. Sweeney.—Q. Have you told the entire

conversation. Miss Oliver, on the occasion of the

visit of Mr. Randolph and Mr. Kassmir to your
house, when yourself and Mrs. Ogier were
present ?

A. The conversation was general about the

company, and both Mi\ Kassmir and Mr. Ran-
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dolph thought we oii,i>lit to put all the money we
could in it/' [T. 610].

*'Mr. Sweeney.—At this time I wish to offer in

evidence the certificate made out to Mrs. Ogier on
the 12th of June, 1925.

I identify this and I received it through the

mail.

(Here certificate of Wesley & Co. to Oliver,

October 22, 1925, was admitted and marked U. S.

Exhibit 78.) (Here certificate of Wesley & Co.

to Oliver, November 17, 1925, was admitted and
marked U. S. Exhibit 74.)

I put up stock as collateral for these shares and
some monev; I got neither the monev nor col-

lateral back.'' [T. 620-621].

Cross-examination of Miss Oliver:

^^By that time I had already deposited my col-

lateral with Cromwell & Co., and deposited no
more collateral after that and paid no more
money. Never paid any money whatever to

Charles Wesley Company; never gave any stock

or collateral to the Charles Wesley Company;
only the transfer of stock from the Cromwell
Simon Company, which was to go over to the

Charles Wesley Company, and the collateral that

was up for that, and some of the profits that were
taken and put into the Marland Oil deal, and the

Pan-American deal. It is correct that the col-

lateral and any mone3^s which I may have had
coming to me from Cromwell Simon & Company,
it was my understanding that those should go over
to the Charles Wesley Company, and I was to get

credit for them, and I was to get credit on a pur-
chase of Marland Oil Company stock. I recall

writing to Mr. Randolph in October and asking
him for a statement of my account. I did not turn
that over to Mr. Madeira ; I have not got it. I re-

call fairly well what was in it." [T. 627-628].
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Redirect examination of Miss Oliver:

^^I had no stock returned to nie by Cromwell
Simon & Co., nor did I ever have any stock re-

turned to me from Charles Wesley Company."
[T. 631].

Witness V. A. Parks testified as follows

:

^^ During the early part of the year 1925, was
employed as cashier and bookkeeper for Cromwell
Simon & Co., during the latter part of that year
was emploved in the same capacity for Charles
Wesley & Co., in Los Angeles.'' [T.' 631].

^'Cromwell Simon & Co. kept a regular set of

books; journal, ledger, a record of sales of stock,

a record of purchases, and a record of contracts

for purchases of stock. Do not know where those

books are now; were in my custody while I was
working for Cromwell Simon & Co. When the

business was closed and the offices were moved to

1403 Hobart Building, I took the books over there

and left them there in Mr. Robinson's office, in a

safe cabinet. The return checks of Cromwell
Simon & Co. that were at the office at 220 Mills

Building, I believe they were moved also with the

other records. Just before the offices closed I made
a transcript of the account and statement; do not

recall just what happened to it; I saw either that

transcript, or a part of it, at a later date in Mr.
Randolph's office in Los Angeles." [T. 632].

Herbert McCaffrey testified as follows:

^^Was employed in Reno, Nevada, by the firm of

Cromwell Simon & Co., as a salesman. Never was
resident agent of Cromwell & Co., and never had
the books of the company in my possession, and
never did any business as resident agent, and was
never advised by any of defendants that I was
resident agent. The board of directors of Crom-
well & Co, never met in room 315 Clay Peters
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Building, Reno, Nevada, to my knowledge. Sub-
scriptions for stock or money received by me were
mailed in to the firm of Cromwell Simon & Co. in

the Mills Building, and afterwards to the Hobart
Building. Was employed by the Charles Wesley
Company ; I was sent down by Mr. Kassmir, who
said there was a position open down there, and
was employed by Mr. Randolph." [T. 637-638].

McCaffrey, from the minutes of the organization

meeting of Cromwell & Company at Nevada (U. S.

Exhibit 35), was designated therein as the resident

agent of that company.

Mary Esther Durham testified as follows:

^' First met Randolph forepart of year 1925 in

our home 5838 Birch Court. Mrs. Beans present.

Had merely a meeting conversation. No business
taken up with me. Pew da^^s after met him at

same j)lace. My aunt, and I quite sure Mr. Kass-
mir, were present. The}^ praised their work and
put forth the good side of it. They had a wonder-
ful prospect for earning money, and that they
could very easily arrange for m}^ aunt to make
good for her what Mr. Randolph had been the

cause of her losing.'' [T. 657-658].

'*I gave check for $1,710 to Mr. Kassmir, and
he handed it to Mr. Randolph, in our house. Most
of the conversation was about a month before that,

about the forepart of May; Mr. Randolph, Mr.
Kassmir, and Mrs. Beans were present." [T. 658].

''Mr. Randolph and Mr. Kassmir came over to

the house and they won my aunt, but I said no, I
did not care to go in, I have my money, all I have
to do is to draw a check and draw my money, I did
not have to think about it, and all I have to do is

to spend it, and I draw a check and I had my
money, and they said, 'But be 3'Our own boss,

don't let somebody else run your business, take it

into your hands and get your money.' I said, 'My



34

money is all in notes. I don't remember whether
any of them are due.' And they said, 'Look it up,
and get your money ; 7 per cent is a little bit ; why
don 't be satisfied with them, you get your mone}^

;

send a night letter for your money ; let me write it

for you. ' I said, ' No, I write my own letters. ' And
they said, 'Well, now, do something, don't be so

foolish as to get 7 per cent on your money.' And
I said, 'Well, I did not think I would go in at all.'

They talked to me until I just said, I just gave in,

'I will do it, I will draw out some mone}^, what-
ever is overdue, and give you a chance to make so

wonderfully good,' and they said, 'We will do it,

you will have 8, 10, 12 per cent, big per cent, and
when you sell your stock you can imagine how
much you will have.' So they wanted me to send
a night letter, or write, and I objected to that to

my lawyer back east, but I finally wrote the letter,

myself, or sent a night letter, and next time they
came over was when I had received a reply to my
night letter." [T. 659].

"So, when the telegram came from the lawyer
and later a statement, I told them what he said,

—

told Mr. Randolph and Mr. Kassmir, and Mr.
Randolph said at once, 'Let me see it, please.' All

I had to do was draw a check, hand the check to

Mr. Kassmir, and he handed it over to Mr. Ran-
dolph. Yes, we had a certificate of Cromwell
Simon Co. Prior to getting the certificate we
surely did sign a purchase agreement; I haven't
a copy of that." [T. 660-661].

"Mr. Kassmir, he told us that that was wonder-
ful stock, and before that, when he was over, I

kept after him to know what stock he was going
to get for us, and he told us that he was going to

get something good, he was not going to tell us.

Mr. Randolph said, 'He has got something up his

sleeve, I don't know what it is, but he will fix it

up all right for you, Esther,' and I said, 'Well, I

couldn't wait to know,' and he said, 'Well, you
will just have to,' and then he said that the Pacific

Oil was the most promising stock, and it was
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safe, and it would b(^ a good income, and every-

thing, there was nothing that could be better."

[T. 661],

''At that office [Cromwell Simon Co., Mills

Building] I saw Mr. Kassmir and Mr. Ran-
dolph. The conversation had on that occasion was
in regard to borrowing money at the bank, and
taking out some more stock in Studebaker, that

Studebaker was a good buy. The conversation had
upon that occasion was that they were brokers and
could buy, and Mr. Randolph said he had inside

information in advance from the Stock Exchange,
through a personal friend, and there was no dan-

ger of it going wrong. There was something said

concerning the borrov/ing of money at that time.

The\' said, 'Now we will go and take you over to

Oakland, and we will see .your collateral, and' you
can go to the bank and see what you can get on it.

'

However, Mr. Kassmir said, 'I think I can get

money for you at the bank for 5 per cent'; we
said v/e knew that the Oakland bank would charge

7 per cent, they always did, and he said, 'Well, I

will pay the extra 2 per cent, and you do your own
borrowing.' He paid the 2 per cent once, one
quarter." [T. 662].

''Mr. Kassmir and Mr. Randolph drove their

machine to the bank, they did not get out and go
into the bank. They stopped, I think, about a

block away, it might have been further, and we
walked that block to the bank, and consulted the

bankers at Oakland, where we were doing business
then, and he said he would like to see the collateral

—however they looked it up in the bank, what the
collateral Vv^as, what the stocks were worth then.

It was the Pacific Lumber Company stock. I met
]Mr. Kassmir and Mr. Randolph after my visit to

the bank. We next went to the house and got our
key for the safe-deposit box, wdiere we had the
Pacific Lumber Company stock. They waited for
us outside there, and then we went home, they
looked at the stock, they looked the stock up and
said, 'You can borrow on that, of course you can.'
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We did borrow on that in a few days, a very short
time, the sum of $2,500, with the a^Teement at the
time, that at the expiration, which was only three
months, that yiv. Kassmir and Mr. Randolx)h both
agreed to finance it if it was necessary. Mr. Kass-
mir said, ^Why, yes, I will do it, of course I will.

We won't do any other way, we will see you
through, and we will pay the extra per cent. ' With
respect to how long- after I got the money I gave
it to them, we telephoned to them that we had got
it, and I do not believe it was more than an hour
and a half or two hours before they got there. I
gave the check to Mr. Kassmir and ^Ir. Kassmir
handed it to Mr. Randolph. The Studebaker was
purchased on that occasion. They told us they
were brokers, and they were on the inside track.

We surely did sign a i)urchase agreement on that
occasion. I have not got a copy of it. I subse-

quently got a Cromwell Simon Co. certificate for

two hundred fifty shares of Studebaker stock, not
Dodge Bros, stock. That is I got a little paper.
One of these, a green certificate." [T. 663-664].

^' After the purchase of the Studebaker stock,

the next business transaction with Cromwell
Simon & Co. was with regard to a mortgage on
the home. Prior to that time the only business
transactions that we had with them, as far as I
remember, are the ones mentioned. I next saw Mr.
Kassmir and Mr. Randolph when they came over
and wanted to make an agreement, they said

stocks w^ere sort of slumping, and they did not
want us to be losing money all of this time, and
said they would pay us $200 a month and take up
the stocks, themselves, and use our money, paying
us that much each month, which probably lasted a

couple of months. They paid us $200 a month, I
think twice. The next business transaction I had
was soon after they established a bank in Reno.
By 'they' I mean Mr. Kassmir and Mr. Randolph.
This conversation took place at 5838 Birch Court,
in my aunt's presence. They told us they had
established a bank in Reno, and that it would be



37

quite an asset to us, because we would receive

from 8 to 12 per cent on our money quarterly, and

also on the common stock we would get at least 25

per eent He, Mr. Randolph said, 'Harry,

don't be too optimistic,' and Mr. Kassmir says,

'No, I am not, I know it, and it will be a good

investment for them. ' So they took our certificates

and made us new certificates later on. Concerning

a loan of $4,000 on that occasion, they said, ' Well,

whv not take out a loan or mortgage your house,'

and mv aunt, of course it was hers, she said,

'Well, 'it might be a good thing, $4,000,' she

guessed she would get on it, so w^e decided, or at

least she did, that she would mortgage the house,

and we went over to Mr. Robinson's office I

got over there in this way. My aunt was not along.

i went on the street-car, and the ferryboat, and

on the street-car in the city, and reached their

office in the Mills Building. I called at the office

of Mr. Robinson. We did, yes, we did. The first

time I called there, Mr. Robinson, Mr. Kassmir,

Mr. Randolph, my aunt and myself were present.

The conversation" had at that time was, Kassmir

said, 'Now, we have got everything all ready, and

Mr. Robinson is going to get the loan for you, and

reallv I think he has got the loan—haven't you,

Mr. iRoi)insonr And he said, 'Yes, it is m.ade over

in Oakland ; we have secured it at 7 per cent and

pav the interest monthly.' Now, he says to my
aunt, 'Sign there.' Mr. Robinson said that, and

Mr. Kassmir said then, 'This is not going to take

very long; we will be through in just a few

minutes, now,' and so they said to me, 'You sign

there,' and I said, 'I am not in favor of this affair,

at all, I am not in favor of taking a mortgage out

on the home, but my aunt is the only reason I sign,

because I am back of her,' and I signed it. There

v/as present on that occasion Mr. Randolph, Mr.

Kassmir and Mr. Robinson ; of course, he was the

one that put the papers forward; and my aunt,

]\lrs. Beans. There was a mortgage placed on the

home over in Oakland for $4,000. Mrs. Beans and
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mvsclf paid the interest on that mortgage."
[t 665-666-667-669].

^^I called down at the office of Mr. Robinson
again. That was probably a couple of weeks after
the date of the certificate. Mr. Robinson and m}^-

self were present on that occasion in his private
office. Probably a few days after the date of that
certificate, August 7th, I called again at the office

of Mr. Robinson. Mr. Robinson was present, and
Mr. Kassmir and Mr. Randolph. That was the
time, I think, when they were arranging to go
elsewhere. I had a conversation with some of them
on that occasion. I had a conversation with Mr.
Robinson. There were present on that occasion Mr.
Kassmir, Mr. Robinson and myself. I was invited

to the private office of Mr. Robinson. Mr. Robin-
son, I told him that I wanted to see Mr. Kassmir,
and the door w^as ajar—Mr. Kassmir came in and
I told him that he had agreed to put the money up
for the bank, that the note w^as due, and asked him
if he was ready, and he said, no he did not remem-
ber that it was so soon, he did not know that he
would have to put up any mone}^ for the note, and
I said, 'You knew that you had to pay it every
three months, and you agreed to put up the

money,' and he said, 'Well, if I had known it

before I would have been prepared,' and I said,

'Well, you will have to be prepared now, you
agreed to it, your word is out and our word is out,

you have got to do it, there is no way out of it,

you have got to be honorable in this matter, as we
are,' and I said, 'Can't you give me a check?' And
he said, 'I will look at my bank account,' and
came back and said,—after a while I said, to Mr.
Robinson, 'I want to see Mr, Kassmir, I want to

see him, I can't w^ait here all day,' and he came
back and said, 'I have not money enough in the

bank to cover that,' and he said, 'Can you wait
until I go down to Los Angeles,' I think he was
going the next day, Monday, and I said, 'Well, it

has got to come forth now, ' and he said, ' Well, ' he
said, 'Yes, I understand it now,' and I said, 'Well,
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now, remember that you will on your honor, and
on our honor you have got to pay it, you agreed to,

and you have got to pay it,' and he said, ^I will.

1 will send you a check when I get toLos Angeles.

'

I can identify the letter vou showed me. I received

it through the mail.'' [T. 672-673-674].

Attention is called, with reference to this transaction

on the loan of the Pacific Lumber Stock, to govern-

ment's Exhibit ^^KK" attached to the indictment as

an indictment letter, wherein defendant Randolph

wrote to Miss Durham under date of October 13, 1925,

as follows

:

'^Herein please find check No. 2054 for $1500.00
made in your name. No doubt you will immedi-
ately deposit this with your bank, which is the
proper thing to do, and if you will be good enough
to take up the collateral in the shape of the Pacific
Lumber Company and send to me immediately, I
will appreciate it very much."

With the above extract from that letter in mind.

Miss Durham's testimony continues:

''I received a check for $1,500 on that occasion.
I did not sell the collateral mentioned, the Pacific
Lumber Company stock, to Mr. Randolph. What
we did do was to keep it ourselves where it be-
longed. We did not send Mr. Robinson, I mean
Mr. Randolph anything at that time we did not
even write to him for a little time; when we had
time—we were busy—we wrote to him. In the
meantime he wrote to us again. Yes, there was
more concerning that transaction that took place
between Mr. Randolph and me. We returned to
Mr. Randolph the $1,500 as we agreed to." [T.
675-676].

"Q, How much did yourself and your aunt
invest, if you know of your own knowledge ?



40

A. About $12,060-odd—$12,056.

Q. Did .you ever get any of that money back?

A. No." [T. 693].

^'Tlie mortgage [heretofore adverted to] was to

be placed upon the home of Mrs. Emily Beans was
to be in the amount of $4,000. That was the
amount that I afterwards obtained on a mortgage,
$4,000. Mr. Robinson was not with Mr. Kassmir
and Mr. Randolph when they talked about that.

Mr. Robinson did not have any conversation at all

with me in my home when Mr. Kassmir and Mr.
Randolph were present, with reference to a mort-
gage. My testimony was that the conversation had
in my home with reference to placing a mortgage
on the home was in August or September, along
about that time, somewhere along there, and after

this conversation I came to Mr. Robinson's office

in the Hobart Building before I signed the mort-
gage. After Mr. Kassmir and Mr. Randolph
talked to me about placing the mortgage on my
home, and before I went to the Hobart Building,

I remember going down to the Mills Building.

When I came to Mr. Robinson's office to sign the

mortgage, Mr. Kassmir, Mr. Randolph and Mrs.
Beans came with me. They walked us over there.

I suppose the stenographer and Mr. Robinson
were in the office of Mr. Robinson, because I re-

member seeing a girl there, but not in the private

office. There are two offices. There is the entrance

room, where the stenographer was, and there was
a private room. There are just two rooms that I

know about. I signed the mortgage; I objected at

first but I backed my aunt in what she wanted to

do. I owned that property, or had an interest

in it. As to whether I know whether the mortgage
was used, they told us of course that it was used.

We would not have got $4,000 without using it.

Mr. Robinson and Mr. Kassmir and Mr. Randolph
of course said we would have to give a mortgage
to get the money, to get the loan. Nobody told us

afterwards that that particular mortgage had been

used to get the loan." [T. 714-715].
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Sam Goodwill testified that he was a printer, and he

did the printing for the Charles Wesley Company, and

that the forms of the Charles Wesley Company were

the same as the forms used by the Cromwell Simon

Co., and that they were ordered by Mr. Kassmir and

Mr. Randolph.

Witness McClintoek testified that he was an agent

for Cromwell Simon & Company, and that defendant

Kassmir hired him to work for the Charles Wesley

Company in the same capacity.

Witness W. C. Owens testified that he was employed

as a salesman for Cromwell Simon & Company, and

that he talked with Mr. Robinson about going to work

for the Charles Wesley Company, and that an applica-

tion was filled out for him to act as an agent for the

Charles Wesley Company, and he signed it (U. S. Ex-

hibit 11)—Application in the handwriting of defendant

Robinson.

F. W. Lauck testified that he is the Escrow Officer

in the Alameda County Title Insurance Company, and

that he was familiar with the deed of trust made be-

tween Emily A. Beans and Peter and Harry Berco-

vich, and of his own knowledge, the check was paid by

that company with reference to that deed of trust, and

the check was made out in the sum of $3851.55, pay-

able to defendant Robinson. This check is in evidence,

(U. S. Exhibit 111).

These excerpts of the testimony of witnesses pre-

sented by the government at the time of the trial of this

case show indubitably the connection of defendant



42

Randolph with this scheme. Not only did he continue

with the business after the license of Cromwell Simon

had been revoked by the State Corporation Commis-

sioner, and after that revocation had been sustained by

the Superior Court on September 14, 1925, but he,

along with the others, set themselves up in the same

business at Los Angeles.

The victims, excerpts of whose testimony are to

be found above, invested in the neighborhood of $40,-

000, and except for the three payments of dividends

on the non-functioning company at Nevada, paid to

Mrs. Beans and Miss Durham, and the three paid to

Miss Oliver and Mrs. Ogier, her sister, none of this

money was ever returned, nor was any stock bought

for them, or delivered to them; nor did they receive

back any of the stock which they placed up as collat-

eral for their various ventures with these defendants.

The evidence against defendant Randolph is over-

whelming.

^'VIII." Other erroneous rulings.

First, the trial court erred in denying the motion for

a bill of particulars.

It is submitted that the indictment fairly states the

scheme to defraud and comes within the requirements

of sufficiency as laid down in Brown v. U. S., 143 Fed.

62-63

:

^^If an indictment states these matters of fact,

not merely in the general words of the statute, but

with such reasonable particularity of act, intent,

time, place, and circumstances as will, in view of

the presumed innocence of the accused, apprise
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him, with reasonable certainty, of the nature of

the accusation, to the end that he may prepare his

defense, as will enable him to plead his conviction

or acquittal as a bar to any subsequent prosecu-
tion for the same offense, and as will enable the

court to say that the facts stated are sufficient in

law to support a conviction, it satisfies the rules of

criminal pleading; otherwise it is insufficient.

United States v. Hess, 124 U. S. 483, 8 Sup. Ct.

571, 31 L. Ed. 516; Stokes v. United States, 157
U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Miller v.

United States, 66 C. C. A. 399, 133 Fed. 337."

True, there are thirty-six counts in the indictment,

each setting out a distinct letter mailed in furtherance

of the scheme. Numerous though these indictment let-

ters are they revolve around the business transactions

w^hich five victims had with these defendants as has

been set out above, and with the formation of the non-

functioning Cromwell Co. of Nevada, the valueless

stock of which was transferred to four of the victiyns

(Mrs. Ogier, Clara Oliver, Mary E. Durham and

Emily A. Beans) in lieu of the many thousands of

dollars thev had delivered to defendants.

A scrutiny of these letters alone, would easily ap-

prise the defendants of the nature of the scheme set

out in the first count of the indictment.

The rule covering bills of particulars is well stated

by this Court in Eubio et al. v. U. S., 22 F. (2d) 766,

at 767

:

'^To require the government to set forth every
act tending to connect each of the parties charged
with the conspiracy, and every act committed by
each of the parties in furtherance of the object of
the conspiracy, would be to require it to make a
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eoniplete discovery of its entire case. Such is not
the office or function of a bill of particulars. In
almost every prosecution facts and circumstances
are ^ivini in evidence of which the cliarf^e in the
indictment gives no notice. If the defendant is

taken by surprise, the court has ample power to

protect him by granting a continuance upon a
I)roper showing, or by granting a new trial if his

rights cannot otherwise be safeguarded; but, if

not taken by surprise, he has no just ground for

complaint.

^The api)lication for the bill of particulars

was one addressed to the sound discretion of the

court, and, there being no abuse of this discretion,

its action thereon should not be disturbed. * ^ *

And there is nothing in the record indicating that

the defendant was taken by surprise in the pro-
gress of the trial, or that his substantial rights

were prejudiced in any way by the refusal to re-

quire the bill of particulars. ' Wong Tai v. United
States, 273 U. S. 77, 47 S. Ct. 300,^ 71 L. Ed. 545.

There was, therefore, no error in overruling the

different objections to the indictment, nor in the

denial of the demands for bills of particulars."

Accord

:

Hoagland v. U. S., 28 F. (2d) 872 (CCA-9).

The only purpose of a bill of particulars is to give the

defendants a fair warning in detail of the case he must

be prepared to meet, i.e., to prevent him from being

unfairly surprised at the trial. No error or injury is

shown by a naked denial of particulars ; the defendant

must go further and make a showmg (1) that he was

unfairly surprised at the trial and (2) that upon the

occurrence of the surprise he moved for a continuance

for further preparation of his defense and (3) that

that continuance was denied him.
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Second, appellant claims that it is error to admit as

evidence against the appellant Randolph the revoca-

tion by the California Corporation Commissioner of

the right of Cromwell Simon & Co. to do business in

the State as shown by what is designated in the record

(U. S. Exhibit 7) (T. Vol. 1, pp. 417-418-420).

Assuming but not admitting that the admission of

this evidence was error it became harmless as defend-

ant Randolph on his direct examination testified to his

knowledge of such revocation (T. 861) :

''I was in Salinas between the 15th and 20th of

June [1925] at the breakfast table and I picked

up a newspaper and that was the first time that

it had come to my attention that there was any
trouble with the Corporation Department. An
item in the paper to the effect that the license of

Cromwell Simon & Company had been revoked
brought the matter to my attention."

Notwithstanding this revocation of license on June 20,

1925, and the subsequent order of the Sviperior Court

of September 14, 1925, sustaining that revocation de-

fendant Randolph with the other defendants still con-

tinued the operation of the scheme. In the early days

of September, 1925, Kassmir and Randolph had moved

Cromwell Simon & Co. with its books and agents and

accounts to 1403 Hobart Building, the office of defend-

ant Robinson and there on Sex3tember 15, 1925, Chas.

Wesley Co. burst into being ''as did, Minerva full

armed from the head of Jove." From thence to Los

Angeles where Kassmir and Randolph in concert with

defendant Robinson in San Francisco continued to

shear new victims and assuage those already shorn.
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The judgment against defendant Randolph should

be afl&rined.

We have now concluded our answer to the argument

of appellant Randolj^h and we therefore turn to

REPLY TO ARGUMENT OF APPELLANT
ROBINSON.

Pages 15 to 29 attack the indictment, but the attack

makes only the same points, and is practically in the

same words, as the argument of appellant Randolph

against the indictment, which argument we have

already answered supra, and will not repeat here.

The appellant Robinson's remaining specifications

of error relate solely to alleged errors of admission of

evidence, and in the refvisal of one instruction. Ob-

serve that insufficiency of evidence is not specified.

Before turning to the specific headings of appellant

Robinson's argument we give here a table of the counts

of the indictment with the respective dates of the in-

dictment letters:

Counts Dates of Letters

2 Apr.
3 Ji^dy

4 Julv
5 Oct.

6 May
7 June
8 June
9 Julv
10 Sept.

11 May
12 Apr.

22, 1925

7, 1925
13, 1925
29, 1925
13, 1926
24. 1925
30, 1925

2, 192 [5]
6, 1925

14, 1926

1, 1925
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13 Mar. 31, 1925
14 Apr. 6, 1925
15 June 29, 1925
16 Apr. 23, 1925
17 June 13, 1925
18 Oct. 9, 1925
19 Oct. 29, 1925
20 Mar. 15, 1926
21 May 5, 1926
22 Sept. 11, 1925
23 Sept. 16, 1925
24 Nov. 4, 1925
^25 Oct. 13, 1925
^26 Oct. 28, 1925
^27 Feb. 2, 1926
*28 Feb. 19, 1926
*29 Mar. 15, 1926
*30 June 26, 1926
^31 July 7, 1926
*32 Mar. 8, 1927
33 Mar. 8, 1927
34 (Dismissed)
*35 July 25, 1925
^36 Aug. 26, 1925
^37 Aug. 31, 1925
38 Sept. 18, 1925"3f

(* The asterisks denote the counts upon which appellant

Robinson was convicted).

The indictment charges [T. 3] that the fraud scheme

was devised prior to the earliest date at which a letter

was mailed ; and each of the counts alleges that the let-

ter charged in it was mailed for the purpose of execut-

ing the fraud scheme. We are dealing therefore with a

fraud scheme that was devised some time prior to

April 1, 1925, and which continued at least until March

8, 1927.

We take up his argument in detail.
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^'Tlie co-defendants were tried by the same rules of

evidence applicable to a conspiracy charge,''

Of course, ^*the co-defendants were tried by the

same rules of evidence applicable to a conspiracy

charge '

'
; for the very simple reason that it was proper

to try them according to those rules. It is not neces-

sary that the conspiracy be charged in the indictment

:

'*The rule of evidence is commonly applied in

criminal cases, but is of general operation ; indeed,

it originated in the law of partnership. It depends
upon the principle that when any number of per-

sons associate themselves together in the prose-

cution of a common plan or enterprise, lawful or

unlawful, from the very act of association there

arises a kind of partnership, each member being
constituted the agent of all, so that the act or

declaration of one, in furtherance of the common
object, is the act of all, and is admissible as pri-

marv and original evidence against them. ^ * *

2 Starkie Ev. (2d ed.) 25, 25; ^ * ^ State v Thi-

beau, 30 Vermont, 100, 105."

Hitchman Coal & Coke Co. v. Mitchell, 245 U. S.

229, 248-250.

^ ^ It is a common thing to have the question arise

whether one defendant is bound bv the statements

and acts of another, or of persons not even con-

nected by indictment with the offense charged, and
the constant ruling has been that, if there has been

a joint contrivance, or joint participation, with a

common purpose, the acts and statements of the

one, while engaged in carrying into effect the

common purpose, are evidence against the other,

and this without the necessity of alleging con-

spiracy in the commission of the offense.''

Belden v. U. S., 223 Fed. 726, 730 (CCA-9).
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Appellant Robinson quotes extensiveh^ from Belden v.

U. S., supra, for the apparent purpose of tracing the

rule therein stated, to a supposed origin in Pitzpatrick

Y. U. S., 178 U. S. 304, and through the latter in Sparf

and Hansen v. U. S., 156 W. S. 51, 56, the latter two

cases being quoted from at pages 34 and 35 of appellant

Eobinson's brief. The quotations from the Fitzpatrick

and Sparf cases, supra, merely lay down in somewhat

extended form the limitation that this court speaking

through Judge Rudkin in Tofanelli v. U. S., 28 F.

(2d) 581, concisely put: The acts or declarations must

be in furtherance of the common object. And it is to

be observed that in appellant's quotation from Sparf

and Hansen v. U.S., supra, there appears the citation

by our Supreme Court of ''Wright's Criminal Con-

spiracies, Carson's ed. 212, 213, 217." Turning to the

cited pages, 212 and 213 of Carson, we find

:

''It must be made to appear that the parties

steadily pursued the same object, whether acting

separately or together, by common or different

means, all leading to the same unlawful result.

Concurrence of action on a material point is suffi-

cient to enable the jury to presume concurrence

of sentiment, and from this the actual fact of

conspiracy may be inferred. Nor is it necessary to

show that the conspiracy originated with the de-

fendants, for every person entering into a con-

spiracy already formed is deemed to be a party

to all acts done by any of the other parties, before

or afterwards, if done in furtherance of the com-

mon design. It is upon this principle of a common
design that the acts and declarations of co-con-

spirators, and acts done at different times and by
different individuals are admitted in evidence

against those prosecuted, as whatever is said or

done by any one of the number, in furtherance of
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the common design becomes a part of the res

gestae, and is the act or saying of all. New parties

coming in do not destroy the conspiracy, but by
entering into the plans already formed or partly
carried out, become equally liable with those who
hatched the plot. Care must be taken, however, to

limit the evidence to acts and declarations done
and made while the conspiracy was pending, and
in furtherance of the design; they must be con-
comitant with the principal act, and so connected
with it as to constitute a part of the res gestae.

Detached acts, or stray statements, or loose admis-
sions made by one, either before the conspiracy
was formed, or after it had been consummated,
would not be admissible, unless, in some conclusive

way, brought home to two or more of the defend-
ants. It is the principal of agency^ which, when
once established, binds the conspirators together,

and makes them mutually responsible for the acts

and declarations of each."

Turning to the cited page 217, we find:

^'But when the declarations are not made during
the progress of the conspiracy, but afterwards, in

a mere rehearsal to a third party of what had been
done previously, they are not evidence. For after

the offence has been committed, the declarations

are not made in furtherance of the common design

;

but amount to a mere narrative of past events.

When made in the absence of the defendants, after

the transaction is over, they are incompetent evi-

dence to prove the conspiracy against any one ex-

cept the party making them.''

In the case of Hitchman Coal & Coke Co. v. Mitchell,

245 U. S. 229, 249, our Supreme Court cited 2 Starkie,

Ev., 2d ed., 26, where the rule was thus stated in the

classic language of Starkie

:

^^The rule, that where there is a community of

interest and design, the declaration of one of the
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jiarties is evidence against the rest, is not confined

to cases of civil contract. It is indeed true, that

in general the declaration or admission of one
trespasser, or wrong-doer, is not evidence to affect

any other person, for it is merely res inter alios

acta; but where it has once been established, that

several persons have entered into the same crimi-

nal design, with a view to its accomplishment, the

acts or declarations of any of them in furtherance
of the general object are no longer to be considered
as res inter alios with respect to the rest; they are
identified with each other in the prosecution of the

scheme ; they are partners for a bad purpose, and
as much mutually responsible as to such purpose,
as partners in trade are for more honest pursuits,

they may be considered as mutual agents for each
other. Where a unity of design ancl purpose has
once been established in evidence, it may fairly

and reasonably be presumed that the declara-

tions and admissions of any one, with a view to

the prosecution and accomplishment of that pur-
pose, convey the intentions and meanings of all.

And this seens to be the general rule, in case of
trials for conspiracies, and other crimes of a like

nature."

The admission in evidence against one of the acts or

declarations of another is not peculiar to conspiracy

trials. Conspiracy trials simply happen to be the most

frequent illustration or application of a general rule.

As we read what was said bv Mr. Justice Storv in the

leading case of U. S. v. Gooding, 25 U. S. 460, the rules

are derived from the law of agency, of which con-

spiracy is but an instance in the law of crimes.

The evidence admitted against appellant Robinson

consisted of acts and declarations of his co-defendants

in furtherance of the common object. It is to be noted

that appellant Eobinson makes no reference whatever
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to the transcrii)t of the record to show this Court that

mere narrative was admitted in evidence.

^'Evidence of acts, declarations and admissions of co-

schemers iimdmissible as against each other prior

to such scheme,'

'

The contention of appellant Robinson under this

heading disappears when we observe the distinction

between acts or declarations (1) prior to the conspiracy

,

and (2) prior to the connection of a particular defend-

ant with the conspiracy, 16 C. J. 656, §§ 1306-1307,

where it is said with respect to the admissibility of

evidence of acts or declarations of others after the

formation of the conspiracy but prior to the connection

of the particular defendant therewith, that

^' Where one joins a conspiracy after its forma-
tion and actively participates in it, he adopts the
previous acts and declarations of his fellow con-
spirators, so that such acts and declarations, al-

though done or made before he joined the

consj^iracy, are admissible against him/'

In Baker v. U. S., 21 F. (2d) 903, the court said:

'' ^One joining a conspirac.y after its formation,
by contributing to its carrying out with knowledge
thereof, would be liable.' Rudner v. United States

(C. C. A.) 281 F. 516; Thomas v. United States

(C. C. A.) 156 F. 897, 17 L. R. A. (N. S.) 720;
Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 106" [at

p. 905, col. 2].

Some of the evidence admitted in this case may be said

to be evidence of acts and declarations by appellant's

co-defendants prior to his connection with the scheme

;

but all of the acts and declarations proved were after
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the formation of the conspiracy. Appellant Robinson

may be said to be a new party to the conspiracy, which

opened up and let him in with those who hatched the

scheme.

^'Distinction in admissibility of evidence in conspiracy

charge and substantive offense/'

We find nothing under this heading but some gen-

eral remarks by counsel unsuj^ported by any citation

of authority, unsound in law, and disposed of by our

argument under another heading supra.

'^TJie scheme alleged terminated in January, 1926/'

Apellant's contention hereunder is quite curious.

From the table we have written, supra, his co-defend-

ants were convicted upon many counts, the date of the

earliest indictment letter being April 1, 1925, and the

latest, March 8, 1927. Apellant Robinson was con-

victed upon twelve counts containing indictment let-

ters having an earliest date of Jul}^ 25, 1925, and a

latest date of ^larch 8, 1927. Appellant Robinson does

not sj)ecify any insufficiency of evidence to support the

conviction upon any of those twelve counts embracing

the joeriod of time between those two dates; and even

though we accepted (which we do not) his bare asser-

tion that the scheme terminated in January, 1926, an

inspection of the record discloses that six of the counts

upon which he was convicted charged indictment let-

ters dated in 1925, being counts 25, 26, 35, 36, 37 and

38. He was sentenced to a year and a day on each of

the twelve counts upon which he was convicted, the
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sentences being concurrent, and his sentence must

stand if any oz/c count is good.

However, it is plain that the evidence is sufficient to

show that api)ellant Robinson did in fact join the

scheme at sonic date and therefore, under Hyde v.

U. S., 225 U. S. 347, the distinction must be observed

as between accomplished conspiracies and continuing

conspiracies (225 U. S., at 369) and that case lays

dow^n that proof of affirmative action is required to

establish a withdrawal from the conspiracy. ^^He must

withdraw his support from them or incur the guilt of

their continuance" (225 U. S., at 370). Appellant

Robinson does not point his finger to so much as a

scintilla of proof in the record to show any affirmative

action whatever upon his part to withdraw from the

conspiracy.

^^Tlie date of the termination of the scheme adopted at

the trial was not based on the facts or evidence/^

Appellant Robinson's quotation from the record

shows that it was the contention of the prosecution

that the scheme or conspiracy was in operation up to

March 8, 1927, the latest date of any indictment letter.

It is to be observed that appellant Robinson was con-

victed ui^on count 32 charging the mailing of a letter

on that date, March 8, 1927, and there is no specifica-

tion nor argument that the evidence is insufficient to

support the conviction upon that count. It is plain

that by theory of trial and by evidence it was shown

that the scheme was in continuous operation at least

up to and including that date.
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''The partial pai/ment plan terminated in January,

1926:'

The question before us it not when the so-called

^^ partial payment plan" terminated. The question is

when did the fraud scheme terminate and when was

the last letter written in furtherance of it. The ^^ par-

tial payment plan" was but one step in the scheme;

and it is to be further noted that the *^ partial payment

plan" contemplated monthly installment payments

over a period of thirty months by each of the victims.

''Defendant Robinson coidd not have been connected

with scheme prior to June, 1925:
- f>

What difference does it make whether Robinson was

connected with the scheme prior to June, 1925 ? Even

if that were true, the fact yet remains that the scheme

would have been hatched by others prior to that time,

and when it opened up and let him in he was charge-

able with what had been done by the others in further-

ance of the fraud scheme up to the time of his joinder.

"Evidence of acts of co-defendants of defendant Rob-

inson prior to any possible joint participation

admitted tvitltottt limitation as to him/'

It was entirely proper to let in evidence against

appellant Robinson of the acts or declarations of the

others in furtJie ranee of the fraud scheme prior to his

joinder, under the authorities we have mentioned,

supra.
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sentences being eonenrrent, and liis sentence must

stand if any one count is good.

However, it is plain that the evidence is sufficient to

show that ai)pellant Robinson did in fact join the

scheme at f^ome date and therefore, under Hyde v.

U. S., 225 U. S. 347, the distinction must be observed

as between accomplished conspiracies and continuing

conspiracies (225 U. S., at 369) and that case lays

dow^n that x^i'oof of affirmative action is required to

establish a withdrawal from the conspiracy. ^^He must

withdraw^ his support from them or incur the guilt of
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Robinson does not i3oint his finger to so much as a

scintilla of proof in the record to show any affirmative

action whatever upon his part to withdraw from the
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^^Tlie date of tlie terniination of the scheme adopted at

the trial was not based on the facts or evidence/^

Api^ellant Robinson's quotation from the record

shows that it was the contention of the prosecution

that the scheme or consi)iracy was in operation up to

March 8, 1927, the latest date of any indictment letter.

It is to be observed that appellant Robinson was con-

victed U23on count 32 charging the mailing of a letter

on that date, March 8, 1927, and there is no specifica-

tion nor argument that the evidence is insufficient to

support the conviction upon that count. It is plain

that b}^ theory of trial and by evidence it was shown

that the scheme was in continuous operation at least

up to and including that date.
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''The partial payment plan terminated in January,

The question before us it not when the so-called

*' partial payment plan" terminated. The question is

when did the fraud scheme terminate and when was

the last letter written in furtherance of it. The ^^ par-

tial payment plan" was but one step in the scheme;

and it is to be further noted that the *^ partial payment

plan" contemplated monthly installment payments

over a period of thirty months by each of the victims.

''Defendant Robinson coidd not have been connected

with scheme prior to June, 1925:
" >>

What difference does it make whether Robinson was

connected with the scheme prior to June, 1925 ? Even

if that were true, the fact yet remains that the scheme

would have been hatched by others prior to that time,

and when it opened up and let him in he was charge-

able with what had been done by the others in further-

ance of the fraud scheme up to the time of his joinder.

"Evidence of acts of co-defendants of defendant Rob-

inson prior to any possible joint participation

admitted tvithout limitation as to him/'

It was entirely proper to let in evidence against

appellant Robinson of the acts or declarations of the

others in furtherance of the fraud scheme prior to his

joinder, under the authorities we have mentioned,

supra.
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^'Evidence was erroneously admitted against appellant

Robinson of acts, declarations and admissio'ns

of co-defendants subsequent to termination of

scheme/'

Under this heading appellant Robinson merely re-

peats the argument he has made under another head-

ing, supra, and we see no occasion to repeat our reply.

''The introduction of incompetent evidence created a

prejudicial and uyifavorable atmosphere against

defendant Robinson/'

The vice of this heading is that it assumes that the

evidence that it let in was incompetent as to appellant

Robinson. Our preceding argument shows that the

assumption that the evidence was incompetent is false.

Appellant Robinson's remaining point (p. 59) is

that the Court erred in refusing an instruction on

agency.

The refused instruction is as follows and the

bracketed numbers are ours

:

^' ^Instruction No. 17.

^'[1] You are instructed that before one can be
convicted of a crime by reason of the acts of an-

other person who acts in his behalf, a clear case

must be shown. [2] The civil doctrine that a

person is bound by the acts of his agent within
the scope of the agent's authority has no applica-

tion to criminal law. [3] If a person is liable at

all criminally for the acts of another, such liability

must be founded upon authorized acts. Authority
to do a criminal act will not be presumed.

^^[4] You are instructed that the charges con-

tained in the indictment are based upon alleged
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violations of Section 215 of the Criminal Code,

without the element of conspiracy. You are, there-

fore, instructed that before you can find the de-

fendant Samuel Robinson guilty of any of said

charges [5] vou must find first that the false pre-

tenses alleged in the indictment were made directly

by defendant Robinson, or that they were directly

authorized or consented to by the defendant Rob-

inson, [6] and in the latter event a clear case must

be shown. (People v. Doble, supra; People v.

Green, supra.)'
"

It will be seen immediately that the proposed instruc-

tion is objectionable for a number of reasons:

(a) [1] and [6] are reiterations concerning the

clarity of proof,

[3] and [5] are reiterations concerning expression,

as distinguished from implication, of authority.

''It is common to attempt by reiterations in

requests to charge so to impress these considera-

tions upon a jury that they may come to feel that

scarcely anything can be*^ regarded as beyond a

reasonable doubt.
'

'

Swenzel v. U. S., 22 P. (2d) 280, 282, col. 1.

(b) [1], [2], [3], and [4] embrace four different

subjects in violation of the elementary and well settled

rule embraced in Rule 40 of the Rules of the District

Court.

''Each separate request shall embrace but one

subject, and the principle therein stated shall not

be repeated in subsequent requests. A failure to

conform to these requirements in the manner of

proposing instructions will, in the discretion of

the Court, be deemed sufficient ground for their

refusal."
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(c) [2] is ill direct opposition to the ruling of the

Supreme Court in Ford v. U. S., 273 U. S. 595, at

623, where it was said

:

" 'And on this point he [Bishop] cites Broom's
Legal Maxims, 2d ed., p. 643; Co. Lit. 258a; and
the opinion of Hosmer, C. J., in Barkhamsted v.

Parsons, 3 Conn. 1, that ''the principle of common
law. Qui facit per almmy facit per se, is of uni-

versal application, both in criminal and civil

cases." '
''

(d) [4] erroneously assumes that it is necessary to

charge conspiracy in an indictment drawn under

Criminal Code, § 215, as a predicate for proof against

one of the acts or statements of another which is not

the law.

"The rule of evidence is commonly applied in

criminal cases, but is of general operation ; indeed,

it originated in the law of partnership. It depends
upon the principle that when any number of per-

sons associate themselves together in the prosecu-
tion of a common plan or enterprise, lawful or
unlawful, from the very act of association there

arises a kind of partnership, each member being
constituted the agent of all, so that the act or
declaration of one, in furtherance of the common
object, is the act of all, and is admissible as pri-

mary and original evidence against them. * * *

2 Starkie Ev. [2d ed.] 25, 26; ^ ^ ^ State v. Thi-
beau, 30 Vermont, 100, 105.''

Hitchman Coal & Coke Co. v. Mitchell, 245
U. S. 229, 248-250.

Finally, the Court did give an instruction upon the

subject matter, as follows:

"One or more men may form and accomplish an
offense as charged in this indictment, with or

without assistance, but all who, with criminal in-
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tent, join themselves even slightly to the principal

sehemers, are subject to the statute, although they

may know nothing but their own share in the

aggregate wrongdoing."

^'I charge you that whoever directly commits
any act constituting an offense defined in any law
of the United States, or whoever aids, abets, coun-

sels, induces or procures its commission, is a prin-

cipal, and to be prosecuted and punished as such.

In other words, whoever directly does the thing

that is a violation of law is a principal, as is also

one who either aids, abets, counsels, induces or

procures the doing of that act."

In the scant exception taken by appellant Robinson at

the conclusion of the charge, no specific exception was

taken to the instruction as given by the Court in words

of its own choosing instead of those chosen by appel-

lant. Nothing was saved for appellate review ; nothing

was drawn to the attention of the trial court as to any

defect supposed to be lurking in the instruction as

given.

The judgment against defendant Robinson should

be affirmed.

Respectfully submitted,

Geo. J. Hatfield,

United States Attorney,

George M. Naus,

Asst, United States Attorney,

Joseph L. Sweeney,

Asst, United States Attorney,

Attorneys for Appellee,
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

SAMUEL H. ROBINSON,
Appellant^

VS.

UNITED STATES OF AMERICA,
Appellee.

>
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APPELLANT'S PETITION FOR A
REHEARING

To the Honorable Frank H. Rudkin and to the Honor-

able Frank S. Dietrich, and to the Honorable Curtis

D. Wilbur, Circuit Judges of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit:

The petition of appellant for a rehearing of the above

entitled cause respectfully shows:

The conviction of your petitioner, Samuel H. Robin-

son, of the charge of using the mails to defraud was

affirmed by this Court in its opinion filed June 17, 1929.

That in said opinion, on page 5 thereof, after discus-

sion of certain assignments of error interposed by this

appellant and considered adversely, it was stated:

''Of course a different rule would apply to acts

and declarations after the conspiracy had termi-



nated, or after the appellant had openly severed
his connection therewith, but whether any such acts

or declarations were admitted in evidence we are
not advised and must decline to scrutinize a volumi-
nous record with a view of ascertaining that fact."

Your petitioner respectfully states that he endeavored

in his brief to set forth the very declarations upon which

he based the aforesaid assignment of error; that they

were referred to therein so that by reference to the ex-

hibit numbers quoted the declarations would be before

the Court for its examination and scrutiny, but that

through inadvertence they were not set forth in haec

verba in the brief itself in accordance with the strict

letter of the rules of this Court.

The attention of this Court is called to the argument

in connection therewith in this appellant's brief under

the following heading:

^'EVIDENCE WAS ERRONEOUSLY AD-
MITTED AGAINST APPELLANT ROBIN-
SON OF ACTS, DECLARATIONS AND AD-
MISSIONS OF CO-DEFENDANTS SUBSE-
QUENT TO TERMINATION OF SCHEME.
(Brief, page 62.)

^The foregoing testimony has to do with excep-
tions 97 to 103, inclusive, which exceptions apply
to the introduction of all the documents introduced
in evidence in portions stated as Government Ex-
hibit Nos. 9^ to 103, inclusive." (Brief, page 64.)

It was intended that the statement:

''All the documents introduced in evidence
. . . as Government Exhibits Nos. 95 to 103,
inclusive,"

be deemed the declarations referred to in the caption



and the declarations relied upon by petitioner as preju-

dicially erroneous. With respect thereto, we quote

further, certain excerpts from pages 65 and 66 of ap-

pellant's brief:

'Those documents were the indictment letters m
the main, written by defendants Kassmir and Ran-

dolph, to Miss Durham and Mrs. Beans.

''Without exception, they were written and re-

ceived subsequent to January, 1926; that is, subse-

quent to the termination of the scheme. . . .

"The exhibits were accorded full probative value

for all purposes against defendant Robinson. They

are, as shown on their face, declarations and state-

ments from certain of the co-defendants charged as

participants in the scheme. There should have

been a clear statement to the jury that they should

not be deemed binding upon the defendant Robm-

son.

"As to all those letters, there is not the slightest

trace of evidence connecting defendant Robinson

with them. He had no knowledge of their con-

tents; of the fact that they had been sent or re-

ceived; there was no participation by him in their

composition; the letters themselves contained noth-

ing to indicate he was aware of their existence; . . .

"In other words, this defendant was convicted

on twelve of the thirty-six counts considered by

the jury. Each count was based on a letter. Of

the twelve counts upon which this defendant stands

convicted, eight were based entirely upon the send-

ing of the letters here complained of with which he

had nothing to do.

"The scheme terminated in January, 1926, and

the last letter upon which this defendant Robinson

was convicted was dated March 8th, 1927, one year

and three months subsequently."

It is this appellant's contention that eight of the twelve

counts upon which conviction was had were based solely



and entirely upon the admission of these inadmissible

declarations.

Appellant's brief (beginning at page 44 thereof) sets

forth at length the argument as to the date of the termi-

nation of the scheme.

It is admitted that a strict adherence to the letter of

the rules of this Court required the setting forth and

printing in full of the nine documents stated as Govern-

ment Exhibits Nos. 95 to 103, inclusive. Failure to

comply with the rules w^as due to inadvertence.

Your petitioner respectfully urges relief from the

strict application of the rule, and that the Court con-

sider the exhibits which your petitioner urges are inad-

missible declarations against him, because two-thirds

of the twelve counts upon which conviction was had

were based exclusively upon these very exhibits; and

because their prejudicial character, which is evident on

their face, prejudiced the defense of your petitioner on

the four remaining counts.

Your petitioner further urges that the assignment of

error should be fully considered to avoid a miscarriage

of justice.

Your petitioner therefore respectfully requests that he

be granted the opportunity to present fully to the Court

the evidence supporting the assignment of error.

Dated, San Francisco, California, July 15, 1929.

Respectfully submitted,

Francis V. Keesling,

Sidney Rhein,

H. H. Harris,

Attorneys for Appellant and Petitioner.
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CERTIFICATE OF COUNSEL
I hereby certify that I am of counsel for plaintiff in

error and petitioner in the above entitled cause, and that

in my judgment the foregoing petition for a rehearing is

well founded in point of law as well as in fact, and that

said petition for a rehearing is not interposed for delay.

Dated, San Francisco, July 15, 1929.

Francis V. Keesling,

Of Counsel for Appellant and Petitioner,
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NAMES AND ADDRESSES OF ATTORNEYS
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WILLIAM LUCKING, GAVIN McNAB,
SCHMULOWITZ, WYMAN, AIKINS &
BRUNE, Esqrs., GEORGE B. HARRIS, Esq.,

625 Market Street, San Francisco,

Attorneys for Appellants.

SULLIVAN & SULLIVAN & THEO. J. ROCHE,
Esqrs., 1108 Humboldt Bank Bldg., San Fran-

cisco,

Attorneys for Appellees.

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 30th day of January, in

the year of our Lord one thousand nine hundred

and twenty-eight. Present: The Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 30, 1928—
ORDER GRANTING MOTION TO DIS-
MISS, ETC.

Defendant's motions to dismiss heretofore ar-

gued and submitted being now fully considered, IT
IS ORDERED that said motion be and the same is

hereby granted as to misjoinder of actions and



2 William S. Murray et al.

overruled as to every other ground, with leave to

amend within ten days. [1*]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 1878.

WILLIAM S. MURRAY et al.,

Plaintiffs,

vs.

MONIDAH TRUST et al.,

Defendants.

ORDER PERMITTING AMENDMENT TO
COMPLAINT AND DIRECTING DEPEND-
ANTS TO ANSWER COMPLAINT AS SO
AMENDED.

The amended motions of the defendants Walter

H. Linforth, W. S. K. Brown, Monidah Trust, a

corporation, Mary H. Murray and Stuart Haldorn,

to dismiss the bill of complaint in the above-entitled

action having been fully argued orally in open

court by counsel for the respective parties and

briefs having been filed and the same being duly

considered by the Court, and all the grounds of the

several motions to dismiss, including that of laches,

misjoinder of parties and want of equity having

been overruled, and the ground of misjoinder of

actions granted and sustained, with leave granted

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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to plaintiffs to amend their bill of complaint, there-

upon, on application of counsel for plaintiffs,

—

IT IS ORDERED that the complaint be and it is

hereby amended by striking out paragraphs XI,

XII, XIII, XIV, XV and XVI, without prejudice

to plaintiffs' right to file another complaint cover-

ing the matters and claims in said paragraphs set

forth.

AND IT IS FURTHER ORDERED that the

said defendants [2] Monidah Trust, a corpora-

tion, Mary H. Murray, W. S. K. Brown, Walter H.

Linforth and Stuart Haldorn, answer said com-

plaint as so amended within twenty days after ser-

vice of a copy of this order.

Dat^d: February 7th, 1928.

FRANK H. RUDKIN,
District Judge.

[Endorsed] : Filed Feb. 7, 1928. [3]

[Title of Court and Cause.]

STIPULATION RE AMENDED BILL OF COM-
PLAINT.

IT IS HEREBY STIPULATED that the plain-

tiffs in the above-entitled action may serve and

file their amended bill of complaint in said action,

and that the defendants who have heretofore ap-

peared may plead or otherwise move with reference

to said amended bill of complaint within twenty

days from date hereof.

Plaintiffs hereby expressly reserve the right, if
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any they have, to institute another proceeding cov-

ering the matters and claims set forth in Para-

graphs XI, XII, XIII, XIV, XV and XVI as in-

cluded in the original bill of complaint on file in

the above-entitled action, which paragraphs have

been deleted from said amended bill of complaint.

This stipulation, however, shall not be construed as

any recognition or consent on the part of any of

the defendants herein to the right of said plaintiffs

or any of them to institute such action or proceed-

ing.

Dated March 24, 1928.

WILLIAM S. LUCKING,
GAVIN McNAB,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN & THEO J.

ROCHE,
Attorneys for Defendants. [4]

APPROVAL OF STIPULATION.

IT IS HEREBY ORDERED that the foregoing

stipulation be, and the same is, hereby ratified,

approved and confirmed.

Dated March , 1928.

District Judge.

[Endorsed] : Filed Mar. 24, 1928. [5]
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At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Tuesday, the 15th day of May, in the

year of our Lord one thousand nine hundred

and twenty-eight. Present: The Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—MAY 15, 1928—OR-
DER GRANTING MOTION TO DISMISS
AMENDED BILL OF COMPLAINT.

ORDERED that the motion to dismiss the

amended bill of complaint, heretofore argued and

submitted herein, being now fully considered, be

granted and the bill dismissed accordingly. [6]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Wednesday, the 16th day of May, in

the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.
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[Title of Cause.]

MINUTES OF COURT—MAY 16, 1928—ORDER
ALLOWING PLAINTIFF TWENTY DAYS
TO AMEND BILL OF COMPLAINT.

On motion of attorneys for the plaintiff herein,

IT IS ORDERED that plaintiff have twenty days

within which to amend to the bill of complaint

herein, if so desired. [7]

UNITED STATES OF AMERICA.

In the District Court of the United States for the

Northern District of California, Southern

Division.

IN EQUITY—No. 1878.

WILLIAM S. MURRAY, ANNA JANE MUR-
RAY, ELWOOD A. MURRAY, MARGA-
RET WANNEMACHER, EARL MIN-
NICK, Administrator, etc.,

Plaintiffs,

vs.

MONIDAH TRUST, a Corporation, MARY H.

MURRAY, JAMES E. MURRAY, W. S. K.

BROWN, WALTER H. LINFORTH and

STUART HALDORN,
Defendants.
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SECOND AMENDED BILL OF COMPLAINT.

Come the plaintiffs above named, and for cause

of action against the defendants above named de-

clare to the Honorable, the Judges of said court

:

I.

(a) That plaintiffs are citizens and residents of

the State of Michigan, and of the State of New
York, and are of full age. That they are heirs at

law of James A. Murray, now deceased, being sons

and daughters of Daniel Murray, a deceased brother

of said James A. Murray. That plaintiff, Earl

Minnick, is the duly appointed, qualified and acting

administrator of the estate of Essie Minnick, a

deceased daughter of said Daniel Murray.

(b) That defendants herein, Mary H. Murray

and Stuart Haldorn, are citizens of the State of

California, and residents of this district, and are

of full age. That said [8] Mary H. Murray is

the widow of said deceased, James A. Murray, and

the mother of defendant, Stuart Haldorn.

(c) That defendants, W. S. K. Brown and

Walter H. Linforth, are citizens of the State of

California, and residents of this district, and are

of full age. They are the President and Secretary,

respectively, of said Monidah Trust, and together

with said Mary H. Murray, Stuart Haldorn, and

James E. Murray have, since the death of James A.

Murray, and ever since and do now control the said

Monidah Trust.

(d) The said Monidah Trust is a Delaware cor-
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poration with its principal place of business and

office located in San Francisco, in the State of Cali-

fornia.

(e) That defendant, James E. Murray, is the

nephew of said James A. Murray, deceased, and is

a citizen and resident of the State of Montana, and

of full age. He with defendant, Stuart Haldorn,

assignee of Mary H. Murray, holds a majority of

the shares of the capital stock of said Monidah

Trust, and with defendants Brown and Linforth,

as officers, control said company.

(f ) That a request to said defendants or any of

them to institute and prosecute this suit would be

useless.

(g) That the plaintiffs hereinbefore named were

and each of them was a shareholder of the defend-

ant Monidah Trust, a corporation, at the time of

the transactions hereinafter more particularly set

forth. That the above-entitled action is not a col-

lusive one to confer on the above-entitled court

jurisdiction of the above-entitled cause.

II.

That said James A. Murray died in the County

of Monterey, State of California, on or about the

11th day of May, [9] 1921, leaving estate therein

and elsewhere in the State of California, and was

at the time of his death a resident of the County of

Monterey, State of California.

That thereafter, on or about the 21st day of May,

1921, an instrument in writing was filed with the

Superior Court of the State of California, in and

for the County of Monterey, purporting to be the
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last will and testament of the said James A. Murray,

deceased.

That on said 21st day of May, 1921, a petition was

filed in said court by the defendant W. S. K. Brown,

the person referred to in the last will of said de-

ceased as the executor thereof, praying that the said

instrument be admitted to probate as the last will

and testament of the said James A. Murray, de-

ceased, and that letters testamentary thereon be

issued to him.

That thereafter notice of contest to the proposed

probate of said instrument was filed by plaintiffs

and other heirs of said James A. Murray. That

thereafter by agreement of all parties in writing

and dated October 10, 1921, such proceedings were

had in said court, that on or about the 10th day of

October, 1921, the said petition came on to be heard

and the said purported will was on said date by

said Court declared to be and was admitted to pro-

bate as the last will and testament of the said

James A. Murray, deceased, and letters testamen-

tary thereon w^ere ordered issued to the said de-

fendant W. S. K. Brown, upon his qualifjdng in

the manner required by law and the order of the

Court.

Copy of said agreement and supplemental agree-

ment of October 10, 1921, are attached hereto as

Exhibit '*A," and by such reference made a part

hereof.

That thereafter the said W. S. K. Brown did

qualify as executor under the last will and testa-

ment of the said James [10] A. Murray, de-
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ceased, and letters testamentary thereon were duly

issued to him, and the same were never revoked or

canceled, and said estate was duly probated.

That thereafter said Court duly ordered a distri-

bution of legacies in the said estate in accordance

with said Exhibit '^A," consisting of the shares

specifically mentioned therein and to the persons

entitled thereto by said Exhibit '^A." A copy of

the petition and decree of distribution is attached

hereto as Exhibit '^B" and by such reference made

a part hereof.

III.

That plaintiffs would have been entitled to share

in the estate of said deceased, amounting to upwards

of Two Million ($2,000,000.00) Dollars, to the ex-

tent of a one-tenth part thereof, had it been finally

determined by said Superior Court that said de-

ceased died intestate. And in that connection plain-

tiffs show that a copy of said will is contained in

Exhibit ^^B,'' and plaintiffs are advised that had

the same not been admitted to probate under agree-

ment of the parties. Exhibit ^^A," in the making of

which plaintiffs were represented by defendants

James E. Murray and Walter H. Linforth, the

plaintiffs' contest of said will would have in all

probability been successful.

IV.

That by reference to the files in said Superior

Court and in the cause of In re Estate of James A.

Murray, deceased, file Nos. 3274 and 3275, it appears

by the will of deceased that he left certain certifi-

cates of stock of the Monidah Trust, a Delaware
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corporation, defendant herein, to certain legatees.

In addition to these certificates was one [11] for

four thousand (4,000) shares known as No. 6, dated

March 14, 1905, and which it was claimed by de-

fendant James E. Murray had been endorsed and

delivered to him bv said deceased in his lifetime.

V.

That a dispute arose between said James E. Mur-

ray and the widow of said deceased, Mary H. Mur-

ray, who is named as residuary legatee in said last

will, and defendant Stuart Haldorn, the stepson of

said deceased (who claimed that said certificate No.

6 had been found, together with a large number of

other certificates representing in all some 7,488

shares of said Monidah Trust, in an envelope with

his name upon it), as to the rightful ownership of

said 4,000 shares represented by said certificate No.

6. The said Superior Court, having jurisdiction of

said certificates and the said estate of deceased in

general, did at the instance of said claimants and

with their knowledge, consent and approval, to-

gether with that of the executor named in said will,

defendant W. S. K. Brown (who was about to be

appointed special administrator and who held pos-

session of said certificates), order all of said stock

certificates of said Monidah Timst, which included

certificates numbered 6, 7, 8, 14, 15, 16, 17, 18, 19, 20,

21, 22, 23, 24, 12, 11, 9, 10 and 13, to be deposited

with the Crocker National Bank of San Francisco

to be held by its subject at all times to the order

of said Superior Court, and of said court only.

Accordingly said certificates were so deposited in
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said bank and its receipt therefor filed in said Su-

perior Court.

That thereby and by virtue of said order and of

said proceedings and the consent, approval and

acquiescence of all of said claimants, said Superior

Court did acquire full, [12] complete and exclu-

sive jurisdiction and control over said stock cer-

tificates, and in particular said certificate No. 6 and

the shares of stock of said Monidah Trust, repre-

sented thereby, with full and exclusive power and

jurisdiction to adjudge and determine the respec-

tive rights, if any, of the said claimants thereto.

VI.

That plaintiffs are now informed and believe and

therefor allege that said James E. Murray, without

in any way asking or obtaining the permission of

said Court, or obtaining any modification of said

order of May 23d, 1921, of which he had full knowl-

edge, caused to be commenced on July 29, 1921, in

the Superior Court of California, in and for the

City and County of San Francisco, a certain pro-

ceeding against said W. S. K. Brown, as special

administrator, said Mary H. Murray and said Mo-

nidah Trust and Stuart Haldorn and the Crocker

National Bank, as depository of said certificate No.

6, to obtain possession thereof, said cause being

known as file No. 118,226.

That thereafter and on October 13, 1921, said

complaint was amended by adding as a party de-

fendant said W. S. K. Brown as executor of the

will of said James A. Murray, he having been ap-

pointed as such three days before.
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That said defendants on said October 13, 1921,

thereupon filed answers to said complaint as

amended, and said W. S. K. Brown made claim

that the estate of James A. Murray was the owner

of said 4,000 shares and said certificate No. 6.

Thereupon and on the following day, namely, Oc-

tober 14, 1921, a formal judgment was entered

therein, but only by agreement of all parties to said

suit and as a mere matter of form, purporting to

give the said James E. Murray title and possession

of [13] said certificate No. 6 and of the 4,000

shares of Monidah Trust represented thereby, of a

value of upwards of Five Hundred Thousand Dol-

lars as plaintiffs are informed, and holding that no

one of the defendants had any right therein or to

any of said shares.

That said judgment was obtained by said James

E. Murray and consented to by the defendants in

said last-mentioned cause without the Court hearing

the same being advised of or knowing that said Su-

perior Court of Monterey County had first acquired

complete jurisdiction over said certificate and the

shares represented thereby, and without said Su-

perior Court of Monterey County being at any

time fully advised of this attempt to override its

said order of May 23d, 1921, depositing said cer-

tificate No. 6* in said Crocker National Bank ^^ sub-

ject to the order of this Court."

VII.

And plaintiffs further charge, upon information

and belief, that prior to the entry of said judgment

in said cause No. 118,226 the defendants, James



14 William S. Murray et al.

E. Murray, Mary H. Murray and Stuart Haldoni

entered into a secret and collusive agreement and

understanding whereby they agreed that said judg-

ment should be entered nominally awarding said

certificate No. 6 and said 4,000 shares to James E.

Murray, but that in fact 2,000 shares thereof was

to belong to said Mary H. Murray, and be there-

after transferred to her.

And plaintiffs show that this scheme has been

actually carried out, and the said 4,000 shares di-

vided equally between the said Mary H. Murray

and James E. Murray. That 2,000 shares were

thereafter issued on the books of said Monidah

Trust to each of said James E. Murray and to said

Stuart Haldorn assignee of Mary H. Murray; and

that in 1926 said [14] Company paid to each of

said defendants dividends thereon amounting to

$72.00 per share, being $154,000.00 to each of them,

except that defendant, Linforth, received dividends

on 400 shares of James E. Murray's 2,000 shares.

VIII.

That in the year 1926 said Mary H. Murray as-

signed her 2,000 shares out of said 4,000 shares to

her son Stuart Haldorn, and said James E. Mur-

ray assigned 400 shares out of his 2,000 shares to

defendant Walter Linforth. That both said as-

signees took said shares and the dividends thereon

with full knowledge of and subject to all the rights

of plaintiffs as herein set forth.

And plaintiffs show that such manipulations and

acts of said parties defendant, as aforesaid, in di-

viding up said 4,000 shares between them and mak-
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ing payment of large dividends thereon—all of

which was unknown to and concealed from plain-

tiffs at and after the time they signed said agree-

ments of October 10th, 1921—constitute a fraud on

the rights of plaintiff under said agreements and

as owners and holders of shares in said Monidah

Trust, as hereinafter more particularly set forth.

Said facts have only been learned and discovered

by plaintiffs about March 1st, 1927, in the follow-

ing manner:

Although the will of deceased was admitted to

probate on October 10, 1921, the defendants, who

controlled the proceedings in said estate and the

affairs of Monidah Trust, did not enter the decree

of distribution of plaintiffs' shares (legacies under

said Will) until April 29, 1926, and did not actu-

ally cause certificates of plaintiffs' shares to be sent

them until about January 1st, 1927. [15]

The plaintiffs, who resided in Michigan and New
York States during these years, and do now, were

and are not familiar with the different proceedings

in said estate or the affairs of said Monidah Trust.

They relied upon and reposed entire confidence in

the defendants James E. Murray, Walter Linforth

and W. S. K. Brown, all of whom were and are

practicing attorneys of large experience and very fa-

miliar with all said proceedings and affairs, to

carry out the provisions of said Exhibit ^^A" and

fully protect plaintiffs' rights and interests there-

under.

In January, 1927, some of the plaintiffs, having

received their certificates and desiring to learn the
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ultimate, exact value of their shares (they had al-

ready received dividends of $72.00 per share) em-

ployed counsel, William Lucking of Detroit, to look

over the company's records and books in San Fran-

cisco and advise them. Upon such investigation

being made by counsel in February, 1927, the facts

disclosed in this complaint were first discovered.

IX.

That in the making of their contest to the pro-

bate of said will and the settling of same by said

agreements of October 10th, 1921, the plaintiffs

were represented by defendant, James E. Murray,

who is an attorney at law living in Butte, Montana,

and the cousin of plaintiffs, and by defendant Wal-

ter Linforth.

X.

And plaintiffs show that by virtue of said agree-

ments. Exhibit '^A'' and the decree of distribution,

Exhibit ^^B," it was the duty of defendants to pro-

ceed to a liquidation of all assets of Monidah Trust

among the stockholders of said Company named in

said Exhibits ''A'' and ^^B" and in the proportions

therein specified. [16] That the plaintiffs were

and are entitled to nine hundred (900) shares or

parts out of a total of Six Thousand (6,000) shares

of all said assets, and to a distribution of all assets

on said basis.

XI.

And plaintiffs show and claim that by virtue of

said Exhibits ^^A" and ^^B" and said acts and

representations that it was the duty of said de-
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fendants to have surrendered and cancelled said

certificate No. 6 for four thousand (4,000) shares.

That contrary to such duty and obligation said

defendants Mary H. Murray and James E. Mur-

ray, through their control of said Monidah Trust,

caused said 4,000 share certificate to be reissued,

within a short time after said Exhibit ^^A" was

entered into, and 2,000 shares thereof were issued

to Mary H. Murray and 2,000 shares to James E.

Murray.

That such reissuance of said 4,000 shares was

kept concealed and secret from these plaintiffs until

discovered as set forth in paragraph VIII hereof,

during which period although said James E. Mur-

ray retained said 2,000 shares of Monidah Trust, in

his name, he with the active aid and assistance of

the other defendants, continued to represent and

pose before the plaintiffs as only owning and hold-

ing 250 shares in said Monidah Trust—which was

the number allotted to him by the terms of said Ex-

hibits ^^A" and ^^B.''

XII.

And plaintiffs show that had it not been for the

collusive judgment entered as aforesaid on Octo-

ber 14, 1921 (see paragraph VI hereof), awarding

said 4,000 shares to said [17] James E. Murray,

that such shares would have remained in the name

of and a part of the Estate of said James A. Mur-

ray, deceased, and therefore by the plain intent

and requirement of Exhibits ^^A" and ^^B" were

to be cancelled—and only 6,000 shares (out of the

total authorized number of 10,000) were to be left
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outstanding as the basis of liquidation of all the

assets of said Monidah Trust.

XIII.

And plaintiffs further show that if it was the

intention of defendants, prior to October 10, 1921,

when said Exhibit '^A'' was entered into, to liqui-

date the assets of Monidah Trust on the basis of

10,000 shares (by leaving outstanding said 4,000

share certificate), then they are guilty of fraudu-

lently overreaching these plaintiffs—for they had

charge of preparing Exhibit ^^A" and purposely

made said agreements to show on their face that all

the company's assets were to be distributed on the

basis of 6,000 shares only. That thus these plain-

tiffs were deceived by the plain language of Ex-

hibit ^^A'' and the concealed intent of defendants

to liquidate said Monidah Trust on the basis of

10,000 shares, and the secrecy with which defend-

ants afterwards divided up said 4,000 shares and

paid dividends thereon as above stated.

That if defendants first formed the intent after

said Exhibit ^^A" was executed on October 10,

1921, to liquidate said assets on the basis of 10,000

shares, instead of on the basis of 6,000 shares as

required by said Exhibit ^^A," then such intention

and purpose of defendants and its consummation

are and operate on plaintiffs as a fraud and violate

their rights under said settlement agreements.

This is so whether the [18] intent and purpose

of defendants in so doing was to injure the plain-

tiffs by cutting their share of the assets nearly in

two or to lessen the defendants' inheritance or es-
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tate taxes by making it appear that said 4,000

shares were not a part of the estate of James A.

Murray, deceased.

XIV.

And plaintiffs further show that said defendant,

Mary H. MuiTay, also acquired in a similar man-

ner a large amount of property and assets of said

Monidah Trust, the exact terms and conditions of

the secret arrangement and agreement between her

and said James E. Murray who acted for his sister

May Murray being unknown to plaintiffs. They

show, however, that the value of all property and

assets of Monidah Trust received by said defend-

ant, Mary H. Murray, in the collusive divisions had

with said May Murray hereafter mentioned,

amounts to upwards of One Hundred Fifty Thou-

sand Dollars.

XV.
And in that connection plaintiffs show that prior

to October 10th, 1921, a sister of said James E.

Murray of Butte, Montana, namely. May Murray

of Seattle, Washington, claimed to own as a gift

from said deceased, James A. Murray, during the

last months of his lifetime, a large amount of notes,

judgments and certificates of deposit aggregating

upwards of $300,000.00, the exact nature of which

plaintiffs are uninformed, but charge belonged in

large part to said Monidah Trust.

That by secret arrangement and agreement with

defendant herein, Mary H. Murray, by and with

the knowledge and consent of said defendant W. S.

K. Brown, special administrator [19] and then
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executor of said deceased's estate and will, and then

President of Monidah Trust, and with the active

aid and assistance of the same counsel who acted at

all times for both said executor, special adminis-

trator and said Mary H. Murray, said May Murray

caused to be filed in the Superior Court of the State

of California, in and for the City and County of

San Francisco, a complaint to quiet title to said

notes, judgments and certificates of deposit, mak-

ing said W. S. K. Brown as executor, etc., defend-

ant.

Said complaint was filed in said cause No.

120,167 on October 11th, 1921, and an unverified

answer containing a general denial filed by said

defendant W. S. K. Brown as executor two days

later on October 13th, 1921. That the next day,

namely, October 14th, 1921, the said court entered

a decree or judgment holding said May Murray en-

titled to the whole of said notes and judgments and

cash as sole owner.

XVI.

And plaintiffs show and charge, upon informa-

tion and belief, that thereafter and pursuant to

their secret agreement, the exact terms of which

are unknown to plaintiffs, said defendant Mary H.

Murray and said May Murray did secretly and col-

lusively divide the said notes, cash and other prop-

erty aggregating upwards of $300,000.00 between

them, all with the knowledge of said W. S. K.

Brown, executor of said will and estate, and Presi-

dent of said Monidah Trust, who was represented

at all times by the same counsel who represented
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said Mary H. Murray in the negotiations leading

up to and resulting in said agreements with said

May Murray and James E. Murray, whereby, and

pursuant to which, said judgments in said causes

[20] No. 118,226 and 120,167 were entered award-

ing nominally to the respective plaintiffs the prop-

erty and assets involved in said causes.

That said May Murray has since died, and plain-

tiffs believe and charge that a large part of said

assets so received by her have come into the pos-

session of her brother, defendant James E. Mur-

ray, who represented her in said proceedings and

arranged to divide said Company's properties with

defendant Mary H. Murray.

XVII.

And plaintiffs show that during said proceedings

mentioned in this bill the said James E. Murray

and May Murray were represented by defendant

Walter Linforth of San Francisco, an attorney at

law and who was also Vice-President or Secretary

of said Monidah Trust, and is now an officer of

said Company.

XVIII.

And plaintiffs show and charge that in this man-

ner the defendants, Mary li. Murray, James E.

Murray, Stuart Haldom and Walter Linforth have

become possessed of assets and property aggregat-

ing over Six Hundred Thousand Dollars, which

rightfully are and should be part of the assets of

the said Monidah Trust, the exact details and items

of which are unknown to plaintiffs, except as to said
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dividends on said 4,000 shares heretofore paid them,
and the items as stated in said cause No. 120,167,
being May Murray vs. W. S. K. Brown, etc., de-
fendant. [21]

XIX.
And plaintiffs charge, upon information and be-

lief, that in open court. In re Estate of James A.
Murray, deceased, in said Superior Court of the
State of California, in and for Monterey County,
said defendants have admitted, upon a proceed-
ing on behalf of said counsel who represented said
executor, W. S. K. Brown, and said Mary H. Mur-
ray in all said actions and proceedings and negotia-
tions as aforesaid, for an allowance of attorneys'
fees, that for the purpose of said proceeding for
fees, all of said assets, property, notes and cash ac-
quired by said defendant, Mary H. Murray, in the
manner and under the circumstances above men-
tioned, should be considered as a part of the estate
of said deceased, James A. Murray, who was the
owner of all the shares of said Monidah Trust prior
to his death.

XX.
And plaintiffs show that in making said settle-

ments under said agreements of October 10, 1921,
and withdrawing their said contest they relied on
the plain purport and intent of Exhibit ^^A" and on
the representations and statements to them by said
James E. Murray—who acted as their attorney and
confidential agent and adviser—that ih^j would be
the owners of 900 shares out of a total of 6,000
shares of said Monidah Trust—and that its assets
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would be divided in accordance therewith. That

plaintiffs relied on the said defendants to fully pro-

tect their interests as stockholders and to recover,

preserve and hold all property and assets right-

fully belonging in law and equity to said Monidah

Trust, for final division and liquidation in accord-

ance with said agreements. Exhibit ^^A." [22]

And plaintiffs charge upon information and be-

lief that the defendants, w^ho profited thereby, have

conspired to and actually have grossly breached

their duties in that regard. That they have not

only permitted said 4,000 shares which are not

provided for by Exhibit ^^A," to be divided up be-

tween them, and dividends of $288,000.00 to be paid

thereon to date ; but have connived at and permitted

assets of said Monidah Trust of several hundred

thousand dollars to be appropriated by said de-

fendants.

And in that connection plaintiffs show that al-

though by deceased's will made shortly before his

death he recited that he had transferred all or

nearly all his property to said Monidah Trust, yet

it now appears said defendants together have by one

process or another acquired as much property from

sources outside said Monidah Trust as they have

from it.

XXI.
Plaintiffs show that the amount involved herein

exceeds the sum of Three Thousand ($3,000.00)

Dollars for each of their respective interests in said

Monidah Trust by virtue of their ownership of

shares therein.
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WHEREFORE, the plaintififs being without ade-

quate remedy at law pray the following relief:

(1) That process of subpoena issue against the

defendants herein requiring them to appear and

make answer to this bill of complaint, in accordance

with the rule and practice of this court.

(2) That an injunction issue restraining said

Monidah Trust, its officers and agents from dis-

tributing any assets of said company, either as divi-

dends or otherwise, until final decree herein and the

rights of all parties are [23] determined, so that

if the plaintiffs' contention is sustained, that dis-

tribution of all dividends and liquidation of all

assets should have been upon the basis of ap-

proximately six thousand (6,000) shares, proper re-

imbursement and accounting may be had by plain-

tiffs out of the present assets of the company, if

found sufficient.

(3) That the issuance of said four thousand

(4,000) shares of the capital stock of said Monidah

Trust to defendants Mary H. Murray, Stuart

Haldron, James Ei. Murray and Walter Linforth be

decreed to be a fraud upon the plaintiffs' rights

and the same cancelled, and said defendants decreed

to repay to said Monidah Trust the sum of $288,-

000.00, and interest, heretofore paid them by said

company as dividends on said 4,000 shares.

(4) That said agreements of October 10, 192J,

be specifically enforced by the cancellation of all

shares not therein provided for and defendants

compelled to account for all dividends paid on

such shares—namely, said 4,000 shares in excess of
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the 6,000 shares mentioned and provided for in

said Exhibit ^^A."

(5) That a full accounting be had of all assets

of said Monidah Trust obtained by the defendants,

Mary H. Murray and James E. Murray, under the

circumstances and in the manner described in the

bill of complaint, and they be decreed to pay the

same to said Monidah Trust.

(6) That a receiver be appointed to conserve the

remaining assets of said company pending final

decree herein and to wind up the affairs of said

company, and liquidate its assets and all property,

funds and assets recovered in this proceeding for

the benefit of said Monidah Trust. [24]

(7) That plaintiffs be allowed adequate attor-

neys' fees herein and expenses of this litigation.

(8) And for such other and further relief as

may be proper in the premises.

WILLIAM S. MURRAY.
ANNA JANE MURRAY.
ELWOOD A. MURRAY.
MARGARET WANNEMACHER.
EARL MINNICK, Administrator.

Estate of ESSIE MINNICK, DecU
By WM. LUCKING,

Their Attorney-in-fact,

Attorneys for Plaintiffs.

GAVIN McNAB,
NAT SCHMULOWITZ,
WM. LUCKING,

Attorneys for Plaintiffs. [25]
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EXHIBIT ^^A."

THIS AGREEMENT, made and entered into at

the City and County of San Francisco, State of

California, this 10th day of October, 1921, by and

between MARY H. MURRAY, widow of James

A. Murray, deceased, and STUART HALDORN,
her son, parties of the first part, JAMES E.

MURRAY and MARCUS M. MURRAY, nephews

of said decedent, and MAY A. MURRAY and

ELLEN MURRAY, nieces of said decedent, all

parties of the second part, ELIZA POOLE
(formerly Eliza Murray), ANNA JANE MUR-
RAY, ESSIE MINNICK (formerly Essie Mur-

ray), nieces of said decedent, and WILLIAM
MURRAY, nephew of said decedent, and EL-

WOOD A. MURRAY, grand-nephew of said dece-

dent, and MARGARET MURRAY WANNE-
MACHER, grand-niece of said decedent, all parties

of the third part, ANNA M. GOLDEN, ELLEN
F. GOLDEN, AGNES DOYLE, KATHERINE
TURNER and MRS. JOHN MARTIN, nieces of

said decedent, and FRANK GOLDEN, EMMETT
J. GOLDEN, and THOMAS GOLDEN, nephews

of said decedent, all parties of the fourth part, and

ANNA M. FLYNN, the party of the fifth part.

WITNESSETH:

WHEREAS, the parties of the second part are

the children of Andrew Murray, a deceased brother

of the said James A. Murray, deceased ; and.
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WHEEEAS, the parties of the third part, other

than the said Elwood A. Murray and the said

Margaret Murray Wannemacher, are the children

of Daniel Murray, a deceased brother of the said

James A. Murray, and the said Elwood A. Murray

and Margaret Murray Wannemacher are the chil-

dren of a deceased son 6i the said Daniel Murray;

and,'

WHEiREAS, the parties of the fourth part are

the children of Ellen Murray Golden, a deceased

sister of the said James A. Murray, deceased; and,

[26]

WHEREAS, the party of the fifth part is a half

sister of the said James A. Murray, deceased; and,

WHEREAS, with the exception of the children of

T. J. Murray, a deceased brother of the said James

A. Murray, the parties of this agreement constitute,

so far as known to any of the parties hereto, all

the heirs at law of the said James A. Murray, de-

ceased; and,

WHEREAS, there has been filed for probate in

the office of the Clerk of the Superior Court of

the State of California, in and for the County of

Monterey, State of California, a document bearing

date the 26th day of January, 1921, as the last will

and testament of James A. Murray, deceased, to-

gether with a petition praying for its admission to

probate as such; and,

WHEREAS, under the terms and provisions of

said instrument the parties of the first part claim

to be entitled to all of the stock owned by decedent
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at the time of his death in Monidah Trust, a Dela-

ware corporation; and,

WHEREAS, under said instrument the said

James E. Murray, one of the said second parties,

claims to be entitled to five hundred (500) shares of

the capital stock of said Monidah Trust; the said

May A. Murray, one of said second parties, claims

to be entitled to one thousand (1,000) shares of the

capital stock of said Monidah Trust under said

instrument; and the said Marcus M. Murray, an-

other of said parties of the second part, claims to

be entitled to five hundred (500) shares of the capi-

tal stock of said Monidah Trust under said instru-

ment; and,

WHEREAS, the said Eliza Poole, one of the

parties of the third part, claims to be entitled to five

hundred (500) shares of stock in said Monidah

Trust under and by virtue of the terms of said in-

strument; and,

WHEREAS, all of said parties of the third part

claim to be entitled to two thousand (2,000) shares

of the capital stock [27] of said Monidah Trust,

under said instrument, in addition to the five hun-

dred (500) shares claimed by the said Eliza Poole;

and,

WHEREAS, no provision is made in said instru-

ment for any of the parties of the fourth part, or

any of the children of the said T. J. Murray, de-

ceased, or for the said Anna M. Flynn, the party of

the fifth part ; and,

WHEREAS, some of the parties hereto are dis-

puting the validity of the said instrument ; and,
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WHEREAS, the said party of the fifth part and

Agnes Doyle, one of the parties of the fourth part,

have filed their objections to the admission to pro-

bate of said instrument as the last will and testa-

ment of the said decedent ; and,

WHEREAS, issue has been joined upon the said

objections of the said party of the fourth part and

said pai-ty of the fifth part, and said matter is now

set for hearing before the Superior Court of the

State of California, in and for the County of

Monterey, for Monday, the 10th day of October,

1921 ; and,

WHEREAS, other of the parties hereto are

threatening to institute and prosecute proceedings

questioning and attacking the validity of said in-

strument as the last will and testament of the said

James A. Murray, deceased

;

NOW, THEREFORE, in order to amicable ad-

just, compromise and settle their said differences,

and the said contest now pending, or any other

contest now threatening or about to be instituted,

it is mutually understood and agreed between the

parties hereto as follows, to wit:

I.

The said Agnes Doyle, one of the parties of the

fourth part, and the said Party of the fifth part do

hereby agTee to forthwith dismiss their objections

to the admission to probate of the instrument afore-

said as the last will and testament of [28] the

said James A. Murray, deceased, and do hereby

consent to the admission of said instrument to
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probate as such, and do hereby waive any right of

appeal from any order made admitting said instru-

ment to probate as the last will and testament of

said deceased, and do hereby agree at no time here-

after to take, suffer or cause to be taken any pro-

ceeding or proceedings questioning the validity of

said instrument; and the parties of the first, sec-

ond and third parts hereto will actively assist and

co-operate with the executor named in said last will

and testament in resisting any attempt of any per-

son or persons to revoke the probate of said will in

the State of California, and the issuance of letters

testamentary thereon

.

And all parties to this agreement do hereby con-

sent to the admission to probate of said instrument

as the last will and testament of said decedent, and

do hereby waive any right of appeal from any order

made admitting said instrument to probate as the

last will and testament of said deceased, and do

hereby agree at no time hereafter to take, suffer or

cause to be taken any proceeding or proceedings

questioning the validity of said instrument.

Each of the parties hereto agree that he or she

wdll not institute any proceeding, or assist, directlj^

or indirectly, in the institution or prosecution of

any proceeding for the probate of said will, except-

ing as ancillary to the proceedings now pending

in Monterey County, California, in any other state

than California, nor will he or she institute anv

proceedings for the administration of the estate of

said deceased, or directly or indirectly assist in any

attempt to administer said estate, excepting as
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ancillary to the probate of said will in the State of

California, and if such proceedings, either for the

probate [29] of said will as an original proceed-

ing, or for the administration of said estate shall

be begun by any person not a party to this agree-

ment, in any other state than the State of Cali-

fornia, the parties hereto will actively aid and assist

the executor named in said will in the resistance of

such proceeding.

II.

The parties hereto agree each with the other thaii

there shall be distributed to the parties named in

this paragraph, in the amounts set opposite their

respective names, five thousand nine hundred

eighty-eight (5,988) shares of the capital stock of

the said Monidah Trust, a corporation, and they

hereby request the Court having jurisdiction over

the probate of the estate of the said James A.

Murray, deceased, to make distribution of said five

thousand nine hundred eighty-eight (5,988) shares

of the capital stock of the said Monidah Trust, a

corporation, to the persons and in the amounts in

this paragraph set forth; and to that end the said

parties agree to execute any and all necessary as-

signments to be filed with the Clerk of said court

in order that a decree of distribution may be ob-

tained distributing the stock to the persons and in

the amounts in this paragraph set forth.

Said five thousand nine hundred eighty-eight

(5,988) shares are hereby assigned to and shall be

distributed under the said decree of distribution to
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the following named persons in the amounts set op-

posite their respective names, that is to say

:

To the said Marv H. Murrav, 3100 shares

;

V V 7 7

To the said Marcus M. Murray, 450 shares;

To the said May A. Murray, 800 shares

;

To the said James E. Murray, 250 shares

;

To the said Eliza Poole, 180 shares
; [30]

To the said William Murray, 180 shares

;

To the said Essie Minnick. 180 shares

;

To the said Anna Jane Murray, 180 shares;

To the said Elwood A. Murrav, 90 shares

;

»/ 7 7

To the said Margaret Murray Wannemacher, 90

shares

;

To Mrs. T. J. Murray, 500 shares

;

PROVIDED, however, as to said last-mentioned

five hundred (500) shares, the children of the said

T. J. Murray do not, nor does any of them, file

written objections to the probate of said instrument

as the last will and testament of said decedent,

or, after its admission to probate do not, nor does

any of them, institute or prosecute any proceeding

or proceedings attacking the validity of said instru-

ment, and seeking its revocation.

In the event of any such proceeding or proceed-

ings being instituted, said five hundred (500) shares

shall be disposed of as hereinafter provided.

Should the said Mrs. T. J. Murray claim and as-

sert that under the said instrument so filed as said

will she is entitled to more than five hundred (500)

shares of the capital stock of the said Monidah

Trust, and should said claim be upheld by a court
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of last resort and enforced, then said additional

shares shall be contributed by the parties hereto,

other than the parties of the fourth and fifth parts,

in the following proportions, viz.

:

The parties of the first part shall contribute fifty-

one (51) per cent thereof, and the parties of the

second and third parts shall contribute forty-nine

(49) per cent thereof. In the event that such con-

tribution shall become necessary, then the stock to

be so contributed shall be deducted from the

amounts to be distiibuted as above specified in this

paragraph; and the contribution of forty-nine (49)

per cent by the parties of the second and third parts

shall be reported amongst the said parties of the

second and third parts in proportion to the amounts

in which they take as aforesaid. [31]

That the parties of the second, third, fourth

and fifth parts by the execution hereof waive and

disclaim, in favor of Mary H. Murray, one of the

parties of the first part, and do hereby assign, trans-

fer and set over to her, any interest, claim or de-

mand of whatsoever nature or description in any

portion of the estate of said James A. Murray, de-

ceased, other than the shares of Monidah Trust to

be distributed to them under this agreement; and

agree that all of the remainder of said estate, other

than the shares of stock herein mentioned, shall be

considered a portion of the residuary estate of said

deceased, and shall pass upon distribution to the

said Mary H. Murray.

III.

The parties hereto agree, each with the other, to
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resist to their utmost any proceeding or proceedings

that may hereafter be brought by any of the children

of the said T. J. Murray, deceased, attacking the

validity of said Will, or its admission to probate, or

seeking its revocation after being admitted to pro-

bate; and, in the event of any such proceeding or

proceedings being successful, the said five hundred

(500) shares and the moneys hereinafter provided

to be paid to the said Mrs. T. J. Murray shall be ap-

plied in satisfaction of said claim or claims so es-

tablished, and the parties hereto, other than the par-

ties of the fourth and fifth parts, shall contribute to-

wards the amount remaining in the following pro-

portions, to-wit:

Fifty-one (51) per cent shall be contributed by

the parties of the first part, and forty-nine per cent

by the parties of the second and third parts.

In the event that such contribution shall be neces-

sary, the parties of the second and third parts shall

be jointly and severally liable to make such con-

tribution. [32]

It is further agreed between the parties hereto

that no compromise or settlement of any claim or

claims (should any be asserted) of the children of

the said T. J. Murray, deceased, will be made with-

out the consent in writing first had and obtained of

Mary E. Murray, one of the parties of the first part,

and James E. Murray, one of the parties of the

second part; and in the event of any such com-

promise being effected, the amount thereof shall be

paid and discharged out of the proceeds of the five

hundred (500) shares of the capital stock of the
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said Monidah Trust which otherwise would have

gone to the said Mrs. T. J. Murray, and if the pro-

ceeds thereof should be insufficient to pay and dis-

charge the amount so agreed upon in settlement,

then the remainder thereof will be contributed by

the parties hereto, other than the parties of the

fourth and fifth parts, in the proportions aforesaid.

In the event that any such claim or claims are

asserted by the children of the said T. J. Murray,

deceased and compromised and settled as herein

provided, any sum remaining from the proceeds of

the sale of said five hundred (500) shares of stock

shall go and belong to the parties of the second and

third parts in the proportion in which they take the

stock in said Monidah Trust, as herein provided.

Should any person or persons other than those

herein mentioned or referred to, and excepting the

first wife of the said James A. Murray, deceased,

institute or prosecute any proceeding or proceed-

ings attacking the validity of the said instrument,

or objecting to its admission to probate as the last

will and testament of said decedent, or after its

admission to probate of such, seeking to revoke

its probate, then the parties hereto agree each with

the other to use their best endeavors to defeat [33]

any such proceeding or proceedings, and in the

event of any such proceeding or proceedings being

successful the parties hereto, other than the parties

of the fourth and fifth parts shall contribute toward
such sum or amount in the following proportions,

to-wit

:

Said parties of the first part shall contribute
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fifty-one (51) per cent, and the parties of the sec-

ond and third parts shall contribute forty-nine (49)

per cent, for which said parties of the second and

third parts shall be jointly and severally liable.

VIII.

It is agreed by and between the parties hereto

that the foregoing provisions for the parties of the

second, third, fourth, and fifth parts shall be in full

satisfactioix of any and all claims against the estate

of the said James A. Murray, deceased, whether

arising from or growing out of said instrument filed

for probate as such will, or arising from or grow-

ing out of their claims of heirship to the said James

A. Murray, deceased.

IX. u

Other than the parties of the fourth and fifth

parts, each party hereto agrees to pay all state

taxes, inheritance or otherwise, which may attach to

the property herein provided to be received by him

or her respectively, and such portion of the Federal

Estate Tax on the estate of said deceased, as the

value of what he or she takes hereunder bears to

the entire estate upon which said Federal Tax is

levied.

X.

For all purposes of this agreement, it is under-

stood and agreed that the properties mentioned,

described or referred to in ^^ Schedule A" hereto an-

nexed and made a part hereof belong to the Moni-

dah Trust. [34]
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It is further agreed that any real property not

described or referred to in said schedule but which

stood of record in the name of Monidah Trust on

or prior to the 1st day of June, 1921, belongs to that

corporation.

It is further understood and agreed that any

other property, such as judgments, mortgages or the

like, which stood of record in the name of the Moni-

dah Trust on or prior to the date last aforesaid

belongs to the said corporation, notwithstanding the

fact that said properties are not referred to or listed

in said schedule.

It is also understood and agreed that any and all

moneys standing of record in the name of the Moni-

dah Trust at the date of the death of James A.

Murray, deceased, in any bank or other depository

and all accumulations thereto and any other money

or moneys deposited since said date and down to the

date hereof in any other bank or depository as the

result of the usual and ordinary business of the

said Monidah Trust or as the results of rents,

issues or profits of its property shall be deemed to

belong to the said Monidah Trust, whether included

in said Schedule or not.

It is further understood and agreed that all prom-

issory notes, certificates of stock or other securities

made out or issued in the name of Monidah Trust,

or in the name of any trustee for the Monidah
Trust, at or prior to the 1st day of June, 1921,

whether included in said schedule or not, shall be

considered as the property of the said Monidah
Trust.
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And it is further understood and agreed that any

and all other property, real, personal or mixed,

standing of record in the name of James A. Mur-

ray, or owned by the said James A. Murray at the

time of his death, or in which he had any claim or

interest whether standing of record in his name, or

otherwise, shall be deemed and treated to be and

form part and portion of his estate. [35]

XI.

The parties hereto agree one with the other, upon

demand, to make, sign, execute, acknowledge, and

deliver any and all documents that may be neces-

sary, required or advisable in order to carry fully

into effect the objects and purposes of this agree-

ment.

XII.

In the event of any legal proceedings being in-

stituted attacking the validity of the said instru-

ment so filed for probate as the last will and testa-

ment of the said James A. Murray, deceased, the

parties hereto agree to share the legal costs—not

including attorney fees—of defending or resisting

such litigation, in the following proportions, that is

to say:

Fifty-one (51) per cent thereof by the parties

of the first part, for which amount they will be

liable jointly and severally as between themselves,

and forty-nine (49) per cent thereof by the parties

of the second and third parts, for which amount
they will be jointly and severally liable as between

themselves.
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It is the intent of this instrument that the said

Mary H. Murray shall receive by distribution thirty-

one hundred (3100) shares of the Monidah Trust

freed of any claim or demand of any heir of said

decedent or legatee under his will, except in the

contingency mentioned in paragraph II, III and IV
wherein she is bound to certain contributions upon

the happening of the events herein provided, and

not otherwise.

The parties of the second and third parts agree

to forthwith cause to be dismissed any and all pro-

ceedings pending in the State of Montana, relating

to the admission to probate of the last will and

testament of James A. Murray, deceased, or relat-

ing to any application for letters of administration,

general or special, and generally relating to the

administration of said estate. [36]

This agreement shall be binding upon the heirs,

executors, administrators and assigns of the par-

ties hereto.

IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals the day and
year first above written.

MAY A. MURRAY.
JAMES E. MURRAY.
MARCUS M. MURRAY.
ELLEN MURRAY.
ELIZA POOLE.
ANNA JANE MURRAY.
ESSIE MINNICK.
WILLIAM MURRAY.
ELWOOD A. MURRAY.
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MARGARET MURRAY WANNEMACHER.
By Their Attorney-in-fact,

JAMES E. MURRAY.
ANNA M. FLYNN,
By SULLIVAN SULLIVAN & THEO. J.

ROCHE,
The Attys.-in-fact.

MARY H. MURRAY.
STUART HALDORN. [37]

EXHIBIT "A-1."

THIS AGREEMENT, made and entered into at

the City and County of San Francisco, State of

California, this 10th day of October, 1921, by and

between MARY H. MURRAY, widow of James A.

Murray, deceased, the party of the first part,

JAMES E. MURRAY, MARCUS M. MURRAY
and MAY A. MURRAY, the parties of the second

part, and ELIZA POOLE, ANNA JANE MUR-
RAY, ESSIE MINNICK, WILLIAM MURRAY,
ELWOOD A. MURRAY and MARGARET MUR-
RAY WANNEMACHER, the parties of the third

part,

WITNESSETH:
»

WHEREAS, contemporaneously with the exe-

cution of this agreement, the parties hereto have en-

tered into another agreement, bearing even date

herewith defining their interests in the capital stock

of Monidah Trust, a Delaware corporation, which

said agreement is hereby referred to and made a
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part hereof with the same force and effect as if set

at length herein,

AND WHEREAS, it is the desire of all parties

hereto to liquidate the assets of the said Monidah

Trust and after the payment of its debts to appor-

tion and divide its properties among its stockhold-

ers according to law,

NOW, THEREFORE, in consideration of the

premises and of the execution of the other agree-

ment hereinabove referred to,

IT IS AGREED between the parties hereto as

follows, to-wit:

I.

As soon as is practicable, after distribution by

the Superior Court of the State of California, in

and for the County of Monterey, in the matter of

the Estate of James A. Murray, Deceased, or of any

other Court having jurisdiction [38] thereof, of

the capital stock of said Monidah Trust to the par-

ties entitled thereto, in accordance with said other

agreement above referred to, the assets of the said

Monidah Trust, after the payment of its debts, shall

be divided amongst its then stockholders in the pro-

portion in which they then own stock. Where prac-

ticable, said assets shall be distributed in kind and
where impracticable, said assets shall be by the

Board of Directors of the said Monidah Trust con-

verted into cash and thereupon distributed to the

said stockholders in the proportions to which they

are entitled. There shall be no distribution in

kind of the mining properties, owned or possessed
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by the said Monidah Trust, but said properties, as

soon after said distribution as is practicable, shall

be sold and converted into cash by the directors of

the said Monidah Trust, and as sold, and so con-

verted into cash, the proceeds thereof, less all nec-

essary expenses, shall thereupon be divided between

the said stockholders in proportion to their re-

spective interests.

II.

The office and principal place of business of the

said Monidah Trust shall be changed from the City

of Butte, State of Montana, to the City and County

of San Francisco, State of California. Until the

purposes aforesaid are accomplished, the Board of

Directors of said Monidah Trust shall consist of

two persons, one of said persons to be the nominee

or designated by the said Mary H. Murray and the

other to be the nominee, or designated by the said

James E. Murray. In the event of the inability of

said nominee to act, or in the event of his death or

resignation, the person so nominating him shall

have the right to nominate and appoint his succes-

sor. In the event that the two directors so chosen

shall be unable to agree upon any matter connected

with the management of the affairs of said corpora-

tion, they shall immediately refer such disputed

question [39] to Charles J. Deering, now Presi-

dent of the Union Trust Company of San Francisco,

whose decision shall be final on such disputed ques-

tion and said two directors shall thereupon vote in

accordance with his decision. In the event of his
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inability to act, then said two directors shall agree

npon a third person, who shall be an officer of some

one of the banks, in good repute in San Francisco,

to act in his place and stead.

III.

Unless with the consent in writing of all parties

hereto first had and obtained, there shall be no

stockholders' meeting of said Monidah Trust prior

to the first Monday in June, 1922. Prior to said

time, and as soon thereafter as practicable, the

party of the first part agrees to take such proceed-

ings as may be necessary to have distributed to her

by the Court having jurisdiction of the probate of

the Estate of the said James A. Murray, Deceased,

one thousand (1000) shares of the capital stock of

said Monidah Trust. When said stock shall have

been so distributed to her, the said party of the first

part agrees to pool said stock along with the four

thousand (4000) shares of stock in said Monidah

Trust, now evidenced by Certificate No. 6, issued

by said corporation, and with the three (3) shares

of stock now standing of record on the books of the

said Monidah Trust in the name of the said James
E. Murray. The said stock, thus aggregating five

thousand and three (5,003) shares, constituting a

majority of the capital stock of said Monidah Trust

to be pooled for the election of directors of said

Monidah Trust as herein provided until the objects

and purposes of this agreement shall be fully per-

formed and carried into effect, and the parties

hereto agree one with the other, to hereafter endorse
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or transfer said five thousand and three (5,003)

shares of the capital stock of said Monidah Trust in

such manner and to execute [40] any and all

papers or documents in regard thereto that may be

necessary or advisable in order to carry into full

force and effect the objects and purposes of this

agreement. If, at the expiration of five (5) years

from the date hereof, the assets of the said Monidah

Trust have not been fully disposed of, as herein

provided, then, at the written request of Mary H.

Murray and James E. Murray, or either of them,

such assets as then remain on hand, undisposed of,

shall then be divided among the then stockholders

of said Monidah Trust in proportion with their

respective interests, or conveyed, transferred, as-

signed and set over to a reputable bank in good

standing in the City of Butte, State of Montana,

to be then agreed upon by the said Mary H. Murray

and James E. Murray, to be by it held in trust for

the stockholders of said Monidah Trust and bv it

to be sold and converted into cash as soon there-

after as practicable and the proceeds after deduct-

ing all necessary expenses, to be then divided among
the said stockholders in proportion with their re-

spective interests.

IV.

The said party of the first part promises and

agrees to and with the other parties hereto that

the executor of the last will and testament of said

James A. Murray, deceased, will not vote at any

stockholders' meeting any of the capital stock of the
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said Monidah Trust, belonging to the Estate of the

said James A. Murray, deceased, at any stockhold-

ers' meeting or meetings of said Monidah Trust,

other than in accordance with the terms of this

agreement and hereby agreed to save harmless

from loss or damage said parties hereto and each of

them in the event of the said executor voting or at-

tempting to vote any stock in said Monidah Trust

owned by the Estate of the said James A. Murray,

Deceased, contrary to the terms and provisions of

this agreement. [41]

And it is agreed betw^een the parties hereto that

they and each of them will immediately, upon the

expiration of four months from the admission of

probate of the last will and testament of the said

James A. Murray, deceased, by the Superior Court

of the State of California, in and for the County of

Monterey, apply to said Court for a distribution of

the capital stock of the Monidah Trust to which

they are respectively entitled, and to that end, they

agree to actively prosecute such petition as may be

filed by them for such purpose, and the party of the

first part hereby authorizes to file and
prosecute such petition for and on her behalf, and
the parties of the second and third part hereby au-

thorize Mr. Walter H. Linforth to file and prose-

cute such petition on their behalf.

V.

The parties hereto agree that the by-laws of the

said Monidah Trust shall be modified and changed
in any particular or particulars necessary to the
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end that the powers of the respective officers of said

Monidah Trust shall be those and those only here-

after agreed upon by the Board of Directors com-

posed of two in the manner hereinabove provided

for.

VI.

Upon the execution of this agreement, the said

James E. Murray will sign a resignation as director

in the said Monidah Trust, and deliver said resig-

nation to Walter H. Linforth, and within ten days

from the date thereof, cause R. B. Lalande to also

sign her resignation as director of said Monidah

Trust, and thereupon deliver the same to Walter

H. Linforth, said resignations to become effective

upon the re-organization of the Board of Directors

of said company as herein provided. [42]

VII.

At any time hereafter and before the objects and

purposes of this agreement are fully performed

and carried into effect, at the written request of the

party of the first part, and of said James E. Mur-

ray, one of the parties of the second part, given to

the directors of the said Monidah Trust appointed

according to the provisions of paragraph II hereof,

the office and principal place of business of said

Monidah Trust shall be changed from the City and

County of San Francisco, State of California, to

the City of Butte, in the State of Montana, in which

event the directors referred to in said paragraph

II shall immediately resign as such directors and

officers and a new Board of Directors, residents of
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the State of Montana shall be appointed. Said

Board of Directors shall consist of two persons,

one to be designated by the said Mary H. Murray

and the other to be designated by the said James

E. Murray. In the event of the inability of either

of the persons so appointed to act, or in the event

of his death or resignation, the person so appoint-

ing him shall have the right to designate his suc-

cessor. In the event that the two directors so

chosen in the manner aforesaid shall be unable to

agree upon any matter connected with the man-

agement of the affairs of said corporation, they

shall immediately refer such disputed question to

a person residing in the City of Butte connected

with some bank in good repute at said place, to be

agreed upon by them, whose decision shall be final

on such disputed question, and said two directors

shall thereupon vote in accordance with his deci-

sion.

VIII.

Each director of said Monidah Trust shall re-

ceive monthly in full compensation for any and all

services to be by him rendered as such, the sum

of Dollars ($ ) [43]

IX.

This agreement shall bind and enure to the bene-

fit of all the heirs, administrators, executors and

assigns of the respective parties hereto.

IN WITNESS WHEEEOP, the parties hereto
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have hereunto set their hands and seals, the day

and year first hereinabove written.

MAY A. MURRAY.
JAMES E. MURRAY.
MARCUS M. MURRAY.
ELIZE POOLE.
ANNA JANE MURRAY.
EiSSIE MINNICK.
WILLIAM MURRAY.
ELLWOOD A. MURRAY.

MARGARET MURRAY WANNEMACHER.
By Their Attorney-in-fact,

JAMES E. MURRAY.
MARY H. MURRAY.

Witness to signatures:

WALTER H. LINFORTH. [44]

EXHIBIT "B."

In the Superior Court of the State of California,

in and for the County of Monterey.

No. 3274.

In the Matter of the Estate of JAMES A. MUR-
RAY, Deceased.

PETITION FOR PARTIAL DISTRIBUTION.

To the Honorable, the Superior Court of the State

of California, in and for the County of Mon-

terey :

The petition of Stuart Haldorn, Marcus M. Mur-

ray, James E. Murray, Eliza Poole, William Mur-
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ray, Anna Jane Murray, Elwood A. Murray, Mar-

garet Murray Wannemacher, Marcus M. Murray

as Administrator of the Estate of May A. Murray,

Deceased, Earl Minnick, as Administrator of the

Estate of Essie Minnick, Deceased, and Monidah

Trust, a corporation, respectfully shows:

I.

That the above-named decedent, James A. Mur-

ray died in the City of Monterey, County of Mon-

terey, 'State of California, on the 11th day of May,

1921, being a resident of said place at the time of

his death.

II.

That the said James A. Murray, deceased, left a

last will and testament dated the 26th day of Jan-

uary, 1921. That after proceedings duly and regu-

larly had and taken for that purpose, said instru-

ment was, by an order of this Court duly given,

made and entered on the 10th day of October, 1921,

admitted to probate, and W. S. K. Brown (named

therein as Executor) was [45] appointed as

such Executor, and Letters Testamentary directed

to issue to him therein, and on the said 10th day

of October, 1921, the said W. S. K. Brown duly

qualified as such Executor, and Letters Testamen-

tary were thereupon duly and regularly issued to

him, and ever since said time the said W. S. K.

Brown has been and still is the duly appointed,

qualified and acting Executor of the said Estate.

III.

That the said Executor caused to be published in
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accordance with the order of this Court and of the

law notice to creditors of the said decedent and of

the said estate to present their claims, and the time

for the presentation of claims has long since ex-

pired. That all claims against said Estate have

been fully paid and discharged.

IV.

That in and by the said Last Will and Testament

of said decedent, among other things, he provided,

as follows, to wit:

^*I declare that heretofore and at various

times I have transferred and conveyed unto

the Monidah Trust, a corporation organized

under the laws of the State of Delaware, all

or nearly all of my property, and that I am
the owner of all of the issued shares of the

capital stock of that corporation; that I have

caused to be executed certain certificates in

the names of various persons whom I desire

to be the owners thereof, evidencing various

amounts of said shares, which said certificates

will be found duly executed and contained in an

envelope marked 'Monidah Trust Stock Certifi-

cates' either on my person or in one of my
safe deposit boxes; and I hereby give and be-

queath unto the said various persons whose

names so appear upon the faces of said certifi-

cates [46] so contained in said envelope, the

said executed certificates evidencing the num-

ber of shares of the capital stock of said cor-

poration represented by the certificate exe-

cuted in his or her name as aforesaid.''
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And in and by said will the said decedent pro-

vided that all the rest and residue of his Estate,

together with any legacy which had failed for the

want of a taker, ''or which shall fail for any reason

whatsoever, I give, devise and bequeath unto my
wife, Mary H. Murray."

V.

That all of the persons having any interest in the

said cei-tificates and the said stock of the said Moni-

dah Trust, on the 10th day of October, 1921, en-

tered into a certain agreement and assignment

which, among other things related to said certifi-

cates and to the 5988 shares of the stock of the said

Monidah Trust belonging to the Estate of said de-

cedent, and in and by Paragraph II thereof pro-

vided as follows:

''The parties hereto agree each with the

other that there shall be distributed to the par-

ties named in this paragraph, in the amounts

set opposite their respective names, five thou-

sand nine hundred eighty-eight (5,988) shares

of the cajjital stock of the said Monidah Trust,

a corporation, and they hereby request the

Court having jurisdiction over the probate of

the estate of the said James A. Murray, de-

ceased, to make distribution of said five thou-

sand nine hundred eighty-eight (5,988) shares

of the capital stock of the said Monidah Trust,

a corporation, to the persons and in the

amounts in this paragraph set forth; and to

that end the said parties agree to execute any
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and all necessary assignments to be filed with

the Clerk of said court in order that a decree

of [47] distribution may be obtained dis-

tributing the said stock to the persons and in

the amounts in this paragraph set forth.

'^Said five thousand nine hundred eighty-

eight (5,968) shares are hereby assigned to

and shall be distributed under the said decree

of distribution to the following named persons

in the amounts set opposite their respective

names, that is to say

:

To the said Mary H. Murray, 3,100 shares.

To the said Marcus M. Murray, 450 shares.

To the said May A. Murray, 800 shares.

To the said James E. Murray, 250 shares.

To the said Eliza Poole, 180 shares.

To the said William Murray, 180 shares.

To the said Essie Minnick, 180 shares.

To the said Anna Jane Murray, 180 shares.

To the said Elwood A. Murray, 90 shares.

To the said Margaret Murray Win-

nemacher, 90 shares.

To Mrs. T. J. Murray, 500 shares.

^^ Provided, however, as to said last-men-

tioned five hundred (500) shares, the children

of the said T. J. Murray do not, nor does any

of them, file written objections to the probate

of said instrument as the last will and testa-

ment of said decedent, or after its admission

to probate do not, nor does any of them, in-

stitute or prosecute any proceeding or proceed-
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ings attacking the validity of said instrument,

and seeking its revocation."

That since the making of the said agreement, and

to wit, on or about the 2d day of June, 1922, the

said Mary H. Murray transferred, assigned and

set over unto the petitioner Stuart Haldorn all her

right, title and interest in and to said 3,100 [48]

shares of the capital stock of said Monidah Trust.

That since the making of the said agreement the

said May A. Murray died intestate, and after pro-

ceedings duly and regularly had and taken for that

purpose, Marcus M. Murray v^as appointed the ad-

ministrator of her estate, and thereupon duly quali-

fied as such, and letters of administration were

thereupon issued to him, and he ever since has been

and still is the duly appointed, qualified and act-

ing administrator of the estate of the said May A.

Murray, deceased.

That since the making of the said agreement the

said Essie Minnick died intestate, and after pro-

ceedings duly and regularly had and taken for that

purpose. Earl Minnick was appointed the adminis-

trator of her estate, and thereupon duly qualified

as such, and letters of administration were there-

upon issued to him, and he ever since has been and

still is the duly appointed, qualified and acting ad-

ministrator of the estate of the said Essie Minnick,

deceased.

That since the making of the said agreement, and

to wit, on the 20th day of January, 1923, the said

petitioner Monidah Trust, a corporation, purchased

from, and the said Mrs. T. J. Murray sold, assigned,
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transferred and delivered to the said Monidah Trust

all lier right, title and interest of, in and to the 500

shares of said Monidah Trust, hereinbefore re-

ferred to.

VI.

That all state inheritance taxes assessed against

the stock aforesaid have been paid. That the said

stock can be distributed to the petitioners herein

in the proportions to which each is entitled with-

out injury to any person interested in said estate.

VII.

That your petitioner, Stuart Haldorn, is entitled

[49] to have distributed to him, 3,100 shares of

the capital stock of said Monidah Trust; that your

petitioner, Marcus M. Murray, is entitled to have

distributed to him 450 shares of said Monidah

Trust; that your petitioner, James E. Murray, is

entitled to have distributed to him 250 shares of

said Monidah Trust; that your petitioner, Eliza

Poole, is entitled to have distributed to her 180

shares of said Monidah Trust ; that your petitioner,

William Murray is entitled to have distributed to

him 180 shares of said Monidah Trust; that your*

petitioner Anna Jane Murray, is entitled to have

distributed to her 180 shares of said Monidah

Trust; that your petitioner, Elwood A. Murray, is

entitled to have distributed to him 90 shares of said

Monidah Trust; that your petitioner, Margaret

Murray Wamiemacher is entitled to have distrib-

uted to her 90 shares of the said Monidah Trust;

that your petitioner, Marcus M. Murray, as Ad-

ministrator of the Estate of May A. Murray, De-
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ceased, is entitled to have distributed to him as

such Administrator 800 shares of said Monidah

Trust; that your petitioner, Earl Minnick, as Ad-

ministrator of the Estate of Essie Minnick, De-

ceased, is entitled to have distributed to him as

such Administrator 180 shares; that your peti-

tioner, JMonidah Trust, is entitled to have distrib-

uted to it 500 shares of said stock of the Monidah

Trust.

WHEREFORE, petitioners pray that a time be

fixed for the hearing of this Petition, and that no-

tice thereof be given as provided by law, and that

at the time so fixed a hearing be had, and that this

Court make an order or decree distributing to pe-

titioners in the proportions aforesaid the said stock.

And your petitioners will ever pray, etc.

W. S. K. BROWN,
WALTER H. LINPORTH,

Attorneys for Petitioner Monidah Trust.

STANLEY MOORE,
W. S. K. BROWN,

Attorney for Petitioner Stuart Haldom.

WALTER H. LINPORTH,
Attorney for Remaining Petitioners. [50]

EXHIBIT ^^B-1. n

In the Superior Court of the State of California, in

and for the County of Monterey.

No. 3274.

In the Matter of the Estate of JAMES A. MUR-
RAY, Deceased.
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DECREE OF PARTIAL DISTRIBUTION.

Stuart Haldorn, Marcus M. Murray, James E.

Murray, Eliza Poole, William Murray, Anna Jane

Murray, Elwood A. Murray, Margaret Murray

Wannemacher, Marcus M. Murray as Administra-

tor of the Estate of May A. Murray, deceased, Earl

Minnici:, as Administrator of the Estate of Essie

Minnick, Deceased, and Monidah Trust, a corpora-

tion, having heretofore and on the 22nd day of

March, 1926, duly and regularly presented to this

court and filed herein their petition praying for a

partial distribution to them of certain stock of

Monidah Trust, a corporation, referred to in said

petition, and said matter having been duly and

regularly set for hearing for Thursday, the 8th day

of April, 1926, at 1:30 o'clock P. M. of said day,

and the hearing of said petition having been duly

and regularly continued until Thursday, the 29th

day of April, 1926, at 1:30 o'clock P. M. of said

day; that said petition on the day last aforesaid

coming on regularly for hearing before this Court,

and proof having been introduced from which it

appears, and the Court now finds, that notice of

the hearing of the said petition had been regularly

given in the manner required by law and as ordered

by this Court; at said hearing the petitioner Stu-

art Haldorn was represented by W. S. K. Brown

who appeared on behalf of Stanley Moore, attor-

ney for the said Stuart Haldorn; the said Monidah

Trust was represented by Walter H. Linforth; the



vs, MonidraJi Trust et ah 57

said executor W. S. K. Baker appeared in person

and the remaining [51] petitioners were repre-

sented by the said Walter H. Linforth. Evidence

oral and documentary was introduced upon said

hearing and there was no opposition made by or on

behalf of anyone to the granting of said petition.

Upon the introduction of said evidence the said

petition was submitted to the Court for considera-

tion and decision and the Court having duly and

fully considered the same and it appearing to the

satisfaction of the Court, and the Court now finds

that the allegations of said petition, and each

thereof, are true, save and except that on the 18th

day of November, 1924, the said May A. Murray,

deceased, sold, transferred and assigned to her

brother Marcus M. Murray, 25 shares of the said

800 shares of said stock of said Monidah Trust;

the Court further finds that the sole and only heirs

at law of May A. Murray, deceased, are her two

brothers, Marcus M. Murray and James E. Mur-

ray, both residing in the State of Montana, and her

sister, Ellen Murray, residing in Seaforth, Ontario.

NOW, THEREFORE, it is hereby ORDERED,
ADJUDGED AND DECREED and this Court

does hereby ORDER, ADJUDGE AND DECREE
that the said stock of the said Monidah Trust, a

corporation, referred to in said petition be, and the

same is hereby distributed as follows, to wit:

To the said Stuart Haldorn, 3,100 shares.

To the said Marcus M. Murray, 475 shares.

To the heirs of the said May A. Mur-

ray, deceased, namely, Marcus M.
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Murray, James E. Murray and El-

len Murray, each 258% shares.

To the said James E. Murray, 250 shares.

To the said Eliza Poole, 180 shares.

To the said William Murray, 180 shares.

To the said Earl Minnick, as Adminis-

trator of the estate of Essie Min-

nick, deceased, 180 shares.

To the said Anna Jane Murray, 180 shares.

To the said Elwood A. Murray, 90 shares.

To the said Margaret JMurray Wanne-
macher, 90 shares.

To the said Monidah Trust, a corpora-

tion, 488 shares.

[52]

That inasmuch as all claims against the Estate

of decedent have been paid, and that the time for

presentation for claims has long since expired, the

giving of any bond or bonds on the distribution of

said stock be and the same is hereby dispensed

with.

Done and dated this 29th day of April, 1926.

FRED A. TREAT,
Judge of the Superior Court.

The foregoing instrument is a correct copy of the

original on file in my office.

Dated May 17th, 1927.

[Seal] T. P. JOY,

Clerk of the Superior Court in and for the County

of Monterey, State of California.
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[Endorsed] : Receipt of copy of the within ad-

mitted this 20th day of June, 1928.

SULLIVAN & SULLIVAN & THEO. J.

EOCHE,
Attorneys for Defendants Other Than James Mur-

ray.

Filed June 20, 1928. [53]

[Title of Court and Cause.]

ORDER AUTHORIZING AMENDMENT TO
EXHIBIT ATTACHED TO PLAINTIFFS'
SECOND AMENDED COMPLAINT AND
AMENDMENT SO AUTHORIZED.

By consent of the parties it is ORDERED that

Exhibit ^'A" of plaintiffs' second amended com-

plaint be corrected by adding thereto and inserting

therein paragraphs V, VI and VII and Exhibits

^^A" and ^^B" in said paragraphs referred to, said

Exhibits ^^A" and ^^B" being the contracts dated

October 10, 1921, between Monidah Trust and Anna
M. Flynn and said company and Anna M. Golden

et al., respectively, copies of which paragraphs and

exhibits are herewith filed.

Sept. 24th, 1928.

FRANK H. KERRIGAN,
Judge. [54]
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PARAGRAPHS V, VI AND VII OP THE
AGREEMENT OP OCTOBER 10, 1921.

V.

The said Monidah Trust having entered into an

agreement with the said Anna M. Plynn agreeing

to pay to her the sum of ninety-seven thousand

dollars ($97,000.00) in lawful money of the United

States, a copy of which said agreement is hereto

annexed marked Exhibit ^'A" and made a part

thereof, said parties of the first, second and third

parts hereby guarantee the payment by said Moni-

dah Trust to said party of the fifth part of the

sum of ninety-seven thousand dollars ($97,000.00)

lawful money of the United States, pursuant to the

terms of said agreement:

And furthermore agree that in the event said

Monidah Trust for any reason whatever shall fail

to pay said sum of ninety-seven thousand dollars

($97,000.00) as provided in said agreement, then,

in that event, said parties of the first, second and

third parts hereby agree to pay said sum of ninety-

seven thousand dollars ($97,000.00) to the said party

of the ^7'ih. part at the time and in the manner and

under the conditions specified in said agreement of

said Monidah Trust.

The liability of said parties of the first part un-

der said guarantee and promise shall be joint and

several as between themselves and said fifth party,

provided, however, that their liability shall be

limited to fifty-one one-hundredths (51/100) of the
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amount payable as aforesaid by said Monidah Trust

to said party of the fifth part. The liability of the

parties of the second and third parts under said

guarantee and promise shall be joint and several

as between themselves and said fifth party, pro-

vided, however, that their liability shall be limited

to fortj^-nine one-hundredths (49/100) of the

amount payable as aforesaid by said Monidah Trust

to said party of the fifth part. [55]

In the event of any distribution, partial or final,

being made in the matter of the estate of James A.

Murray, deceased, to any of the parties hereto, or

any of their assigns, of any of the stock of said

Monidah Trust prior to the payment of said sum
to said party of the fifth part, the said stock upon

distribution shall be immediately deposited by said

executor for each of said distributees in the Union

Trust Company of San Francisco, California, and

shall be held by it as security for the payment to

said party of the fifth part of the amount guaran-

teed or payable hereunder as aforesaid by the par-

ties of the first, second and third parts to said party

of the fifth part by said Monidah Trust, and the

payment of which is hereby guaranteed by said

parties of the first, second and third parts.

VI.

The said Monidah Trust having entered into an

agreement with the said parties of the fourth part,

agreeing to pay them the sum of ninety-seven thou-

sand dollars ($97,000.00) in lawful money of the

United States, a copy of which agreement is hereto

annexed marked Exhibit ^^B'^ and made a part
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hereof, said parties of the first, second and third

parts hereby guarantee the payment by said Moni-

dah Trust to said parties of the fourth part of the

sum of ninety-seven thousand dollars ($97,000.00)

lawful money of the United States, pursuant to the

terms of said agreement;

And furthermore agree that in the event said

Monidah Trust for any reason whatever shall fail

to pay said sum of ninety-seven thousand dollars

($97,000.00) as provided in said agreement, then

in that event, said parties of the first, second and

third parts hereby agree to pay said sum of ninety-

seven thousand dollars ($97,000.00) to the said par-

ties of the fourth part at the time and in the man-

ner and under the conditions specified in said

agreement of said Monidah Trust. [56]

The liability of said parties of the first part under

said guarantee and promise shall be joint and sev-

eral, provided, however, that their liability shall be

limited to fifty-one one-hundredths (51/100) of the

amount payable as aforesaid by said Monidah Trust

to said parties of the fourth part. The liability

of the parties of the second and third parts under

said guarantee and promise shall be joint and sev-

eral, provided, however, that their liability shall be

limited to forty-nine one-hundredths (49/100) of

the amount payable as aforesaid by said Monidah

Trust to said parties of the fourth part.

In the event of any distribution, partial or final,

being made in the matter of the estate of James A.

Murray, deceased, to any of the parties hereto, or

any of their assigns, of any of the stock of said
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Monidah Trust prior to the payment of said sum
to said parties of the fourth part, the said stock

upon distribution shall be immediately deposited

by each of said distributees in the Union Trust

Company of San Francisco, California, and shall

be held by it as security for the payment to said

parties of the fourth part of the amount guaranteed

or payable hereunder as aforesaid by the parties

of the first, second and third parts to said parties

of the fourth part by said Monidah Trust, and the

payment of Avhich is hereby guaranteed by said

parties of the first, second and third parts.

VII.

It is agreed between the parties hereto, other than

the parties of the fourth and fifth parts, that in-

asmuch as the value of the stock of the said Moni-

dah Trust will be decreased by the payment out of

its assets of the amounts referred to in Paragraphs

V and VI of this agreement, there shall be paid

to the said Mrs. T. J. Murray out of the assets of

said Monidah Trust [57] (provided no attack

has been made upon the validity of said instrument

by any of the children of T. J. Murray, as here-

inbefore mentioned) within eighteen (18) months

after the admission to probate of said instrument

as the last will and testament of said James A.

Murray, deceased, provided no contest has been

filed or is pending, praying for the revocation of

the probate of said instrument, and in the event

that such contest is then pending, then upon the

expiration of sixty days after the judgment in such

contest shall have been rendered or entered, the
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sum of eleven thousand dollars ($11,000.00), that

being the difference in value of five hundred (500)

shares of the capital stock of the Monidah Trust

after the payment from its assets of the amounts

specified in paragraphs V and VI hereof. [58]

EXHIBITS ^^A'' AND ^^B" REFERRED TO
IN THE AFORE-DESIGNATED PARA-
GRAPHS.

EXHIBIT ^^A.''

THIS AGREEMENT made this 10th day of Oc-

tober, 1921, by MONIDAH TRUST, a corporation

duly organized and existing under and by virtue

of the laws of the State of Delaware, the party of

the first part, and ANNA M. FLYNN, the party

of the second part,

WITNESSETH THE FOLLOWING:
1. The capital stock of the party of the first part

is $50,000.00, divided into 10,000 shares of the par

value of Five ($5.00) per share.

2. James A. Murray in his lifetime, and at the

time of his death, was the undisputed owner of a

majority of the shares of the capital stock of said

party of the first part.

3. Said James A. Murray died on the 11th day

of May, 1921, leaving an instrument purporting

to be his last will, dated January 26th, 1921, in

which he bequeathed and devised his entire estate,

including all of his shares of the capital stock of

said party of the first part, to various legatees and

devisees, and in which he bequeathed the residue

of his estate to his wife, Mary H. Murray.
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4. On the 21st day of May, 1921, said instrument

was filed in the Superior Court of the County of

Monterey, State of California, by W. S. K. Brown,

named therein as executor for the probate thereof,

and for the issuance to him of letters testamentary.

5. On the 8th day of June, 1921, said party of

the second part filed in said Superior Court written

grounds of opposition to the probate of said instru-

ment as the will of said James A. Murray, deceased,

and thereafter said W. S. K. Brown, respondent

in said contest, and as petition for the probate of

said [59] will and the person named therein as

executor thereof, filed his Answer to said written

grounds of opposition. The issues raised by said

grounds of opposition and the Answer thereto have

not yet been tried.

6. Said W. S. K. Brown is now, and ever since

the 24th day of Ma}^, 1921, has been the duly ap-

pointed, qualified and acting Special Administra-

tor of the estate of said James A. Murray, deceased,

and as such special administrator claims that the

estate of said James A. Murray, deceased, is the

owner of all but four shares of the capital stock

of said party of the first part, and that he, as such

special administrator of said estate, is entitled to

the possession thereof.

7. After the death of said James A. Murray, his

nephew, James E. Murray, claimed to be the owner

of 4000 shares of the capital stock of the party of

the first part, evidenced by certificates found among

the effects of the deceased at the time of his death,

and instituted actions in various courts to deter-
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mine his ownership of said 4O00 shares. Said ac-

tions to determine the ownership of said 4000 shares

of said capital stock are still pending and undeter-

mined.

8. There is now pending litigation between said

James E. Murray and the party of the first part,

involving certain property rights of the party of

the first part.

9. The control of the party of the first part will

be affected by the result of said litigation com-

menced as aforesaid by said James E. Murray to

determine the ownership of said 4000 shares.

10. It is for the best interest of the party of the

first part and all of the shareholders, that said liti-

gation involving the validity of the alleged last will

of said James A. Murray, deceased, and said liti-

gation affecting the ownership of [60] said 4000

shares of stock, and all litigation between James E.

Murray and the party of the first part, should be

settled, compromised and terminated.

11. Said James E. Murray has this day agreed

to compromise and settle said litigation involving

the ownership of said 4000 shares of stock, and all

other litigation herein referred to, by instruments

in writing contemporaneous herewith, executed by

him and other parties to said agreements, and said

Anna M. Flynn has in one of said instruments

agreed to dismiss her grounds of opposition to the

probate of said will of said James A. Murray, de-

ceased, and has consented to the probate thereof.

NOW THEREFOEE, by reason of the premises

and in consideration of a settlement this day of all
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litigation between said James E. Murray and the

Estate of James A. Murray, deceased, and other

litigation affecting said estate and rights of the

parties interested therein, and in consideration of

the dismissal of said grounds of opposition to the

probate of the will of said James A. Murray, de^

ceased, by said party of the second part, and her

consent to the probate of said will, said party of

the first part does hereby agree to pay to said party

of the second part, or to Messrs. Sullivan & Sullivan

and Theo. J. Roche, her attorneys in fact, at the

Union Trust Company of San Francisco in the

City and County of San Francisco, State of Cali-

fornia, the sum of Ninety-seven Thousand Dollars

($97,000.00) in lawful money of the United States,

on or before eighteen months from date of order

of the Superior Court of the County of Monterey,

State of California, or of any other court having

jurisdiction over the estate of said James A. Mur-

ray, deceased, admitting to probate said instrument

dated January 26, 1921, as the last will and testa-

ment of said deceased, provided no contest of said

will or its probate is then pending ; and in the event

that such contest [61] is then pending, then upon

the expiration of sixty days after the judgment in

said contest shall have been rendered or entered.

Said sum shall not bear interest until the expiration

of eighteen months from date of order admitting

said will to probate.

IN WITNESS WHEREOF, the party of the

first part by its President and Secretary thereunto

duly authorized, has executed instrument and affixed
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its corporate seal, and the said party of the second

part has hereunto set her hand, the day and year

first above written.

MONIDAH TRUST.
By JAMES E. MURRAY,

Vice President.

By
,

Secretary.

Party of the First Part.

Party of the Second Part. [62]

EXHIBIT ^'B.
n

THIS AGREEMENT, made this 10th day of

October, 1921, by MONIDAH TRUST, a corpora-

tion duly organized and existing under and by vir-

tue of the laws of the State of Delaware, the party

of the first part, and ANNA M. GOLDEN, ELLEN
F. GOLDEN, AGNES DOYLE, KATHERINE
TURNER, MRS. JOHN MARTIN, FRANK
GOLDEN, EMMETT J. GOLDEN and THOMAS
GOLDEN, the parties of the second part,

WITNESSETH THE FOLLOWING:
1. The capital stock of the party of the first

part is $50,000.00 divided into 10,000 shares of the

par value of five dollars ($5.00) per share.

2. James A. Murray in his lifetime, and at the

time of his death was the undisputed owner of a

majority of the shares of capital stock of said party

of the first part.

3. Said James A. Murray died on the 11th day

of May, 1921, leaving an instrument purporting to
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be his last will dated January 26tli, 1921, in which

he bequeathed and devised his entire estate, includ-

ing all of his shares of the capital stock of said

party of the first part, to various legatees and devi-

sees, and in which he bequeathed the residue of

his estate to his wife, Mary H. Murray.

4. On the 21st day of May, 1921, said instru-

ment was filed in the Superior Court of the County

of Monterey, State of California, by W. S. K.

Brown, named therein as executor, for the probate

thereof, and for the issuance to him of letters testa-

mentary.

5. On the 8th day of June, 1921, Agnes Doyle,

one of the parties of the second part, filed in said

Superior Court, written grounds of opposition to

the probate of said instrument [63] as the will

of said James A. Murray, deceased, and thereafter

said W. S. K. Brown, respondent in said contest,

and as petitioner for the probate of said will and

the person named therein as executor thereof, filed

his Answer to said written grounds of opposition.

The issues raised by said grounds of opposition and

the Answer thereto have not yet been tried.

6. Said W. S. K. Brown is now, and ever since

the 24th day of May, 1921, has been the duly ap-

pointed, qualified and acting Special Administrator

of the estate of said James A. Murray, deceased,

and as such special administrator claims that the

estate of said James A. Murray, deceased, is the

owner of all but four shares of the capital stock

of said party of the first part, and that he, as such



70 William S. Murray et al,

special administrator of said estate, is entitled to

the possession thereof.

7. After the death of said James A. Murray,

his nephew, James E. Murray, claimed to be the

owner of 4000 shares of the capital stock of the

party of the first part, evidenced by certificates

found among the effects of the deceased at the time

of his death, and instituted actions in various courts

to determine his ownership of said 4000 shares.

Said actions to determine the ownership of said

4000 shares of said capital stock are still pending

and undetermined.

8. There is now pending litigation between said

James E. Murray and the party of the first part

involving certain property rights of the party of

the first part.

9. The control of the party of the first part will

be affected by the result of said litigation com-

menced as aforesaid by said James E. Murray to de-

termine the ownership of said 4000 shares.

10. It is for the best interest of the party of the

first part and all of its shareholders, that said liti-

gation [64] involving the validity of the alleged

last will of said James A. Murray, deceased, and

said litigation affecting the ownership of said 4000

shares of stock, and all litigation between James

E. Murray and the party of the first part, should

be settled, compromised and terminated.

11. Said James E. Murray has this day agreed

to compromise and settle said litigation involving

the ownership of 4,000 shares of stock, and all other

litigation herein referred to, by separate instru-
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ments in writing contemporaneous herewith, ex-

ecuted by him and other parties to said agreements,

and said Agues Doyle has in one of said instru

ments agreed to dismiss her grounds of opposition

to the probate of said will of said James A. Murray,

deceased, and has consented to the probate thereof.

NOW, THEREFORE, by reason of the premises,

and in consideration of a settlement this day of all

litigation between said James E. Murray and the

Estate of James A. Murray, deceased, and other liti-

gation affecting said estate and rights of the parties

interested therein, and in consideration of the dis-

missal of said grounds of opposition to the probate of

the will of said James A. Murray, deceased, by said

Agnes Doyle, and her consent to the probate of said

will, said party of the first part does hereby agree

to pay to said parties of the second part or to M. J.

Martin, their attorney-in-fact, at the Union Trust

Company of San Francisco in the City and County

of San Francisco, State of California, the sum of

ninety-seven thousand dollars ($97,000.00) in law-

ful money of the United States, on or before eight-

een months from date of order of the Superior

Couil: of the County of Monterey, State of Califor-

nia, or of any other court having jurisdiction over

the estate of said James A. Murray, deceased, ad-

mitting to probate said instrument dated January

26, 1921, as the last will and said deceased, pro-

vided no contest of [65] said will or its probate

is then pending; and in the event that such contest

is then pending then upon the expiration of sixty

days after the judgment in said contest shall have
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been rendered or entered. Said sum shall not bear

interest until the expiration of eighteen months

from date of order admitting said will to probate.

IN WITNESS WHEREOF, the party of the

first part by its President and Secretary thereunto

duly authorized, has executed this instrument and

affixed its corporate seal, and the said parties of the

second part have hereunto set their hands, the day

and year first above written.

MONIDAH TRUST.
By JAMES E. MURRAY,

Vice-President.

By
,

Secretary.

Party of the First Part.

Parties of the Second Part.

[Endorsed]: Filed Sept. 27, 1928. [66]

(Title of Court and Cause.)

AMENDED MOTION TO DISMISS (MONIDAH
TRUST AND MARY H. MURRAY).

Now come the defendants in the above-entitled
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action, Monidah Trust, a corporation, and Mary
H. Murray, and file this their amended motion to

dismiss the above-entitled action and move the

above-entitled court to dismiss the second amended

bill of complaint on file in the above-entitled action

upon each and every of the following grounds to

wit:

(1) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against these defendants.

(2) That said second amended bill of complaint

does not state facts sufficient to constitute a valid or

any cause of action in equity, or otherwise, against

any of these defendants.

(3) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against these

defendants.

(4) That said second amended bill of complaint

does not state facts sufficient to entitle complainants,

or any of them, to any relief as against any of these

defendants.

(5) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action against all or

some of the defendants herein (including these

defendants) to cancel certain outstanding certifi-

cates of this defendant, Monidah Trust, a corpora-

tion, aggregating 4,000 shares, and to [67] re-

cover on behalf of said corporation certain dividends

heretofore paid thereon with an alleged cause of
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action against certain of said defendants, viz. : This

defendant Mary H. Murray and defendant James E.

Murray (not appearing herein) to recover on behalf

of this defendant, Monidah Trust, a corporation,

certain property alleged to have been received by

them, alleged to belong to this defendant Monidah

Trust, a corporation, which causes of action are

not separately stated therein and each of which

causes of action does not affect equally or otherwise

or at all all of the parties to said action.

(6) That there is a misjoinder of causes of

action in said second amended bill of complaint in

this: That an alleged cause of action in favor of

plaintiffs against all or certain of the defendants

herein to cancel certain outstanding certificates of

this defendant, Monidah Trust, a corporation, ag-

gregating 4,000 shares and to recover certain divi-

dends heretofore paid by this defendant, Monidah

Trust, a corporation, thereon, with an alleged cause

of action in favor of this defendant, Monidah Trust,

a corporation, against certain defendants, viz. : This

defendant Mary H. Murray, and defendant, James

E. Murray (not appearing herein) to recover cer-

tain property alleged to have been received by them,

alleged to belong to this defendant, Monidah Trust,

a corporation, which causes of action are not sep-

arately stated therein and each of which causes of

action does not affect equally or otherwise or at all

all of the parties to said action.

(7) That said second amended bill of complaint

is uncertain in this: That it is not alleged therein

and it is impossible to ascertain or determine there-
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from whether [68] the estate of May Murray, de-

ceased is being- or was administered upon, and if be-

ing administered, who the representative of said es-

tate was or is, and if already administered, to whom
said estate w^as distributed and whom said May Mur-

ray left surviving as her heirs at law, or if she died

testate, to w^hom she devised or bequeathed her

estate.

(8) That there is a nonjoinder of parties de-

fendant in said second amended bill of complaint in

that the personal representative of said May
Murray, deceased, and/or the heirs of said May
Murray, deceased, and/or the legatees or devi-

sees in her will, if she left any will, have not been

joined as parties defendant in said action with the

defendants herein.

(9) That each of the alleged causes of action

set forth in said second amended bill of complaint

is barred by the laches of said plaintiffs and of

each of them.

(10) That each of the alleged causes of action

set forth in x^laintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 4

of section 338 of the Code of Civil Procedure of the

State of California.

(11) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 1

of section 337 of the Code of Civil Procedure of

the State of California.

This amended motion to dismiss said action and

to dismiss said second amended bill of complaint
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is made separately on behalf of each of the defend-

ants appearing jointly herein.

WHEREFORE, said defendants Monidah Trust,

a corporation, [69] and Mary H. Murray, pray,

and each of them prays that said action and said

second amended bill of complaint be dismissed, and

that they have and recover judgment for their costs

incurred herein.

Dated: July 24, 1928.

SULLIVAN & SULLIVAN and THEO J.

ROCHE,
Attorneys for Said Defendants Monidah Trust, a

Corporation, and Mary H. Murray.

Receipt of a copy of the within amended motion

is hereby admitted this 14th day of August, 1928.

NAT SCHMULOWITZ,
Attorney for Plaintiff.

[Endorsed] : Piled August 14, 1928. [70]

(Title of Court and Cause.)

AMENDED MOTION TO DISMISS (W. S. K.

BROWN, WALTER LINPORTH AND
STUART HALDORN).

Now come the defendants in the above-entitled

action, W. S. K. Brown, Walter Linforth and

Stuart Haldorn and file this, their amended motion

to dismiss the above-entitled action and move the

above-entitled court to dismiss the second amended

bill of complaint on file in the above-entitled action
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upon each and every of the following grounds to

wit:

(1) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against these defendants.

(2) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against any of these defendants.

(3) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against these

defendants.

(4) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against any of

these defendants.

(5) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action against all or

some of the defendants herein (including these

defendants) to cancel certain outstanding certifi-

cates of said defendant, Monidah Trust, a corpora-

tion, aggregating 4,000 shares, and to [71] re-

cover on behalf of said corporation certain divi-

dends heretofore paid thereon with an alleged cause

of action against certain of said defendants, viz.:

Mary H. Murray and James E. Murray (not ap-

pearing herein), to recover on behalf of said de-

fendant Monidah Trust, a corporation, certain prop-

erty alleged to have been received by them alleged
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to belong to said defendant Monidah Trust, a cor-

poration, which causes of action are not separately

stated therein, and each of which causes of action

does not affect equally or otherwise or at all all of

the parties to said action.

(6) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action in favor of

plaintiff against all or certain of the defendants

herein to cancel certain outstanding certificates of

said defendant, Monidah Trust, a corporation, ag-

gregating 4,000 shares, and to recover certain divi-

dends heretofore paid by said corporation thereon

with an alleged cause of action in favor of said

defendant, Monidah Trust, a corporation, against

certain defendants, viz. : Mary H. Murray and

James E. Murray (not appearing herein) to recover

certain property alleged to have been received by

them alleged to belong to said defendant Monidah

Trust, a corporation, which causes of action are not

separately stated therein, and each of which causes

of action does not affect equally or otherwise or at

all, all of the parties to said action.

(7) That said second amended bill of complaint

is uncertain in this: That it is not alleged therein,

and it is impossible to ascertain or determine there-

from whether the estate of May Murray, deceased,

is being or was administered [72] upon, and if

being administered, who the representative of said

estate was or is, and if already administered to

whom said estate was distributed and whom said

Mav Murrav left surviving as her heirs at law, or
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if she died testate, to whom she devised or be-

queathed her estate.

(8) That there is a nonjoinder of parties de-

.
fendant in said second amended bill of complaint in

that the personal representative of said May Mur-

ray, deceased, and/or the heirs of said May Murray,

deceased, and/or the legatees or devisees in her will

if she left any will, have not been joined as parties

defendant in said action with the defendants herein.

(9) That each of the alleged causes of action set

forth in said second amended bill of complaint is

barred by th^ laches of said plaintiffs and of each

of them.

(10) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 4

of section 338 of the Code of Civil Procedure of the

State of California.

(11) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 1

of section 337 of the Code of Civil Procedure of the

State of California.

This amended motion to dismiss said action and

to dismiss said second amended bill of complaint

is made separately on behalf of each of the defend-

ants appearing jointly herein.

WHEREFORE, said defendants W. S. K.

Brown, Walter Linforth and Stuart Haldorn, pray,

and each of them, prays that said action and said

second amended bill of complaint be dismissed, and
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that they have and recover judgment for [73]

their costs incurred herein.

Dated: July 24, 1928.

SULLIVAN & SULLIVAN and THEO. J.

ROCHE,
Attorneys for Said Defendants W. S. K. Brown,

Walter Linforth and Stuart Haldorn.

Receipt of a copy of the within amended motion

is hereby admitted this 14th day of August, 1928.

WILLIAM LUCKING and

NAT SCHMULOWITZ,
Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 14, 1928. [74]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Tuesday, the 25th day of September,

in the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 25, 1928

—ORDER GRANTING MOTION TO DIS-

MISS SECOND AMENDED BILL OF COM-
PLAINT.

ORDERED that the motion to dismiss second

amended bill of complaint, heretofore arg-ued and
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submitted, being now fully considered, be and the

same is hereby granted. [75]

[Title of Court and Cause.]

EXCEPTION TO ORDER GRANTING DE-
FENDANTS' MOTION TO DISMISS SEC-

OND AMENDED BILL OF COMPLAINT.

Come now the plaintiffs in the above-entitled

action, and each of them, and hereby except to the

order of the above-entitled court made on Septem-

ber 25, 1928, granting the defendants' motion to

dismiss the second amended bill of complaint on file

in the above-entitled action.

Dated: September 26, 1928.

WM. LUCKING,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

Allowed and approved.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Sept. 27, 1928. [76]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN EQUITY—No. 1878.

WILLIAM S. MURRAY, ANNA JANE MUR-
RAY, ELWOOD A. MURRAY, MARGA-
RET WANNEMACHER, EARL MIN-
NICK, Administrator, etc..

Plaintiffs,

vs.

MONIDAH TRUST, a Corporation, MARY H.

MURRAY, JAMES E. MURRAY, W. S. K.

BROWN, WALTER H. LINFORTH and

STUART HALDORN,
Defendants.

PINAL DECREE DISMISSING SECOND
AMENDED BILL OP COMPLAINT AND
ACTION.

The motion of the defendants Monidah Trust, a

corporation, Mary H. Murray, W. S. K. Brown,

Walter H. Linforth and Stuart Haldorn, to dismiss

the second amended bill of complaint on file in the

above-entitled action, having been granted on the

25th day of September, A. D. 1928, without leave to

amend the second amended bill of complaint, and

an order having been made and entered granting

defendants' motion to dismiss the second amended

bill of complaint,

—
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IT IS ORDERED, ADJUDGED AND DE-

CREED, that the second amended bill of complaint

on file in the above-entitled action, be, and the same

is hereby dismissed and the action is dismissed.

Dated: October 5th, A. D. 1928.

FRANK H. KERRIGAN,
Judge.

O. K.—T. J. ROCHE.

[Endorsed] : Filed and Entered Oct. 5, 1928.

[77]

[Title of Court and Cause.]

EXCEPTION TO FINAL DECREE DISMISS-
ING SECOND AMENDED BILL OF COM-
PLAINT AND ACTION.

Come now the plaintiffs in the above-entitled

action, and each of them, and hereby except to the

final decree dismissing the second amended bill of

complaint on file in the above-entitled action, and

action, made and entered on the 5th day of October,

A. D. 1928.

Dated: October 4, A. D. 1928.

WILLIAM LUCKING,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

Allowed and approved.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Oct. 5, 1928. [78]
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[Title of Court and Cause.]

SUPPLEMENTAL STIPULATION AS TO
PACTS AND PROCEEDINGS HAD AND
TAKEN.

IT IS STIPULATED by the parties that the fol-

lowing f^cts be considered a part of the record on

appeal in this case, to save the expense of printing

in full the pleadings therein referred to.

That the bill of complaint in this cause was filed

on the 31st day of May, 1927 ; said bill of complaint

was in the same form as the second amended bill of

complaint (copied at length in this record), except

that said second amended bill of complaint con-

tains additional paragraphs numbered 10, 11, 12

and 13.

Motions to dismiss said original bill of complaint

were made by the defendants in substantially the

same form and upon the same grounds as those con-

tained in the motion to dismiss said second amended

bill of complaint filed August 14, 1928.

That said original motions to dismiss were duly

argued [79] orally before the Court and briefs

submitted by all the parties.

On January 30, 1928, all groimds of said motions

to dismiss were overruled except that of misjoinder

of causes of action.

Thereupon and in due course the plaintiffs, upon
leave granted, amended their bill of complaint by
filing the first amended bill of complaint. This first

amended bill of complaint omitted paragraphs 10,
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11, 12, 13, 14, 15, 16, 17, 18 and 19 (as now contained

in said second amended bill of complaint), said

paragraphs being a statement of the second cause of

action of the plaintiffs, which defendants claimed

constituted a misjoinder of actions.

Thereupon the defendants filed another motion to

dismiss said first amended bill of complaint upon

the same grounds as those now set forth in the

present motion to dismiss filed August 14, 1928,

except there was omitted therefrom the objection

that there w^as a misjoinder of causes of action.

Thereupon and in due course said motions to

dismiss said first amended bill of complaint were

presented to the Court and thereafter granted.

Thereafter, and in due course, the plaintiffs ob-

tained permission to again amend their bill of com-

plaint by filing the present second amended bill of

complaint. This having been done by the plaintilfs,

amended motions to dismiss were filed by the de-

fendants on August 14, 1928 ; thereafter, and in due

course, the above-entitled court, on or about the

25th day of September, A. D. 1928, sustained and
granted said motions to dismiss the second amended
bill of complaint and on or about the 5th day of

October, A. D. 1928, there was entered in the above-

entitled cause the final decree dismissing the second

amended bill of complaint and action, from which
said final decree dismissing the second amended
[80] bill of complaint and action the above-named
plaintiffs appeal.
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Dated: November 19th, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ,

WYMAN, AIKINS & BEUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN and THEO. J.

ROCHE,
Attorneys for all of the Defendants, Excepting

James E. Murray. [81]

[Title of Court and Cause.]

ORDER APPROVING AND ALLOWING SUP-
PLEMENTAL STIPULATION AS TO
FACTS AND PROCEEDINGS HAD AND
TAKEN.

Good cause appearing therefor, and it further

appearing that the foregoing supplemental stipula-

tion will materially aid in the reduction of the

record on appeal in the above-entitled cause, and

that said supplemental stipulation contains in

proper form all of the facts and proceedings essen-

tial to the decision of the questions presented for

review on the appeal of plaintiffs, William S. Mur-

ray, Anna Jane Murray, Elwood A. Murray, Mar-

garet Wannemacher, Earl Minnick, Administrator

of the Estate of Essie Minnick, in the above-entitled

cause, the same is hereby settled, allowed and ap-

proved.
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Dated: This 26tli day of Nov. 1928.

FRANK H. KERRIGAN,
Judge of the District Court.

[Endorsed] : Filed Nov. 27, 1928. [82]

[Title of Court and Cause.]

PETITION FOR APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

Plaintiffs above named, William S. Murray, Anna

Jane Murray, Elwood A. Murray, Margaret Wan-
nemacher. Earl Minnick, Administrator of the Es-

tate of Essie Minnick, conceiving themselves, and

each of them, aggrieved by the decree made and

entered on the 5th day of October, A. D. 1928, in

the above-entitled cause, do hereby appeal from

said order and decree to the United States Circuit

Court of Appeals for the Ninth Circuit, for the

reasons specified in the assignment of errors, which

is filed herewith, and they pray that this appeal be

allowed, and that a transcript of the record, pro-

ceedings and papers, upon which said decree was
made, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

The aforesaid petitioners, and each of them, pray
that [83] this appeal may be allowed upon the

giving of a cost bond in an amount to be fixed by
this Court, and petitioners pray for all general and
equitable relief.
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Dated : November 23, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Solicitors for Plaintiffs.

[Endorsed] : Filed Nov. 26, 1928. [84]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Come now the plaintiffs, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret
Wannemacher, Earl Minnick, Administrator of the

Estate of Essie Minnick, by their solicitors Wm.
Lucking, Esq., and Gavin McNab, Schmulowitz,

Wyman, Aikins & Brune, Nat Schmulowitz, Esq.,

and George B. Harris, Esq., and in connection with

their petition for allowance of appeal herein say

that the decree entered in the above-entitled cause

on the 5th day of October, A. D. 1928, dismissing

the second amended bill of complaint and action is

erroneous and unjust to the said plaintiffs, and
each of them, for the reasons following, to wit:

1. Said decree is erroneous and unsupported by
the pleadings in dismissing the second amended
bill of complaint of plaintiffs.

2. Said decree is erroneous and unsupported by
the pleadings in dismissing the action herein.
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3. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint and [85] the action herein should

not have been dismissed on the motion of the de-

fendants, Monidah Trust, a corporation, Mary H.

Murray, W. S. K. Brown, Walter H. Linforth and

Stuart Haldorn, or any of said defendants, upon

all or any of the grounds named in the amended

motions to dismiss of said defendants filed herein

on the 14th day of August, A. D. 1928.

4. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that the second amended bill of com-

plaint does not state facts sufficient to constitute a

valid or any cause of action, in equity, or otherwise,

against these defendants, which said ground is

designated as No. 1 in the defendants' motion to

dismiss filed herein on the 14th day of August A. D.

1928.

5. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on the

ground that the second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against any of these defendants, which said ground
is designated as No. 2 in the defendants' motion to

dismiss filed herein on the 14th day of August, A. D.

1928.
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6. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that the second amended bill of com-

plaint does not state facts sufficient to entitle com-

plainants, or any of them, to any relief as against

these defendants, which said groimd is designated

as No. 3 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928. [86]

7. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dismissed,

and the action should not have been dismissed, on

the ground that the second amended bill of com-

plaint does not state facts sufficient to entitle com-

plainants, or any of them, to any relief as against

any of these defendants, which said ground is desig-

nated as No. 4 in the defendants' motion to dismiss,

filed herein on the 14th day of August, A. D. 1928.

8. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed, on

the ground that there is a misjoinder of causes of

action in said second amended bill of complaint,

which said grounds are designated as Nos. 5 and 6

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

9. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dismissed,
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and the action should not have been dismissed, on

the ground that the second amended bill of com-

plaint is uncertain, which said ground is designated

as No. 7 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928.

10. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dis-

missed, and the action should not have been dis-

missed, on the ground that there is a nonjoinder of

proper defendants, which said ground is designated

as No. 8 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928. [87]

11. Said decree is erroneous and unsupported

by the pleadings in this, that the second amended

bill of complaint herein should not have been dis-

missed, and the action should not have been dis-

missed on the ground that the alleged cause of

action set forth in said second amended bill of com-

plaint is barred by the laches of said plaintiffs, and

of each of them, which said ground is designated as

No. 9, in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928.

12. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that each of the alleged causes of action

set forth in plaintiffs' second amended bill of com-

plaint is barred by the provisions of Subdivision

4 of Section 338 of the Code of Civil Procedure of

the State of California, which said ground is desig-
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nated as No. 10 in the defendants' motion to dismiss

filed herein on the 14th day of August, A. D. 1928.

13. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that each of the alleged causes of action

set forth in plaintiffs' second amended bill of com-

plaint is barred by the provisions of Subdivision

1 of Section 337 of the Code of Civil Procedure of

the State of California, which said ground is desig-

nated as No. 11 in the defendants' motion to dis-

miss, filed herein on the 14th day of August, A. D.

1928.

WHEREFORE, plaintiffs, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret

Wannemacher, Earl Minnick, [88] Adminis-

trator of the Estate of Essie Minnick, and each of

them, pray that said decree be reversed in whole,

and as to each of its parts, with costs to these plain-

tiffs.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Solicitors for Plaintiffs.

[Endorsed] : Piled Nov. 26, 1928. [89]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OP BOND.

WHEREAS, plaintifes, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret

Wannemacher, Earl Minnick, Administrator of the

Estate of Essie Minnick, have presented their peti-

tion for an appeal from the decree made and entered

herein on the 5th day of October, A. D. 1928, and

accompanied the same with their assignment of er-

rors, and have prayed that said appeal be allowed,

—

NOW, IT IS ORDERED that an appeal be al-

lowed to said plaintiffs to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

decree herein made and entered on the 5th day of

October, A. D. 1928, and that said petition be

granted upon the filing of bond in the sum of

$300.00.

Dated : Nov. 26th, 1928.

PRANK H. KERRIGAN,
District Judge.

[Endorsed] : Piled Nov. 27, 1928. [90]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, William S. Murray, Anna Jane Murray,

Elwood A. Murray, Margaret Wannemacher, Earl

Minnick, Administrator of the Estate of Essie Min-

nick, and each of us, as principals, and as surety,

are held and firmly bound unto Monidah Trust,

a corporation, Mary H. Murray, James E. Murray,

W. S. K. Brown, Walter H. Linforth and Stuart

Haldorn in the full and just sum of $300.00, to be

paid to the said Monidah Trust, a corporation,

Mary H. Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart Haldorn,

certain attorney, executors, administrators or as-

signs ; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors and admin-

istrators, jointly and severally, by these presents.

Sealed with our seals and dated this 23d day of

November, in the year of our Lord one thousand

nine hundred and [91] twenty-eight.

WHEREAS, lately at a District Court of the

United States for the Northern District of Cali-

fornia, in a suit pending in said court between

William S. Murray, Anna Jane Murray, Elwood A.

Murray, Margaret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie Minnick,

Plaintiffs, vs. Monidah Trust, a Corporation, Mary

H. Murray, James E. Murray, W. S. K. Brown,

Walter H. Linforth and Stuart Haldorn, Defend-
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ants, a final decree was rendered against the said

William S. Murray, Anna Jane Murray, Elwood A.

Murray, Margaret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie Minnick, dis-

missing the action and the second amended bill of

complaint on file therein, and the said William S.

Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Estate of Essie Minnick, having ob-

tained from said court an order that an appeal there-

from to reverse the said final decree rendered in the

aforesaid suit and a citation directed to the said

Monidah Trust, a corporation, Mary H. Murray,

James E. Murray, W. S. K. Brown, Walter H. Lin-

forth and Stuart Haldorn, citing and admonishing

them to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden in San Francisco, in the State of California.

Now, the condition of the above obligation is such,

that if the said William S. Murray, Anna Jane

Murray, Elwood A. Murray, Margaret Wanne-
macher, Earl Minnick, Administrator of the Estate

of Essie Minnick shall prosecute said appeal to ef-

fect, and answer all costs if they fail to make their

plea good, then the above obligation to be void ; else

to remain in full force and virtue.

It is expressly agreed by the said surety that, in

case of a breach of any condition of this bond, the

above-entitled court may, upon notice to the said

surety of not less than ten (10) days proceed sum-

marily in the action, suit, case or proceeding in

which the same was given to ascertain the amount
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which such surety is bound to pay on account of

such breach, and render judgment therefor against

it, and award execution therefor.

WILLIAM S. MURRAY.
ANNA JANE MURRAY.
ELWOOD A. MURRAY.
MARGARET WANNEMACHER. [92]

EARL MINNICK,
Administrator of the Estate of Essie Minnick.

By WM. LUCKING,
Their Attorney-in-fact.

AMERICAN SECURITY COMPANY OF
NEW YORK.

K. F. WARRACK,
Resident Vice-president.

Attest: B. DUNCAN,
Resident Assistant Secretary.

Form of bond and sufficiency of surety approved.

Nov. 26, 1928.

FRANK H. KERRIGAN,
Judge. [93]

State of California.

City and County of San Francisco.

On this 23d day of November, in the year one

thousand nine hundred and twenty-eight, before me,

John McCallan, a notary public in and for said

City and County, State aforesaid, residing therein,

duly commissioned and sworn, personally appeared

K. F. Warrack and B. Ducray, known to me to be

the Resident Vice-President and Resident Assistant

Secretary respectively of the American Surety Com-

pany of New York, the corporation described in
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and that executed the within and foregoing in-

strument, and known me to me to be the persons

who executed the said instrument on behalf of the

said corporation, and they both duly acknowledged

to me that said corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at my office, in

the said City and County of San Francisco, the day

and year in this certificate first above written.

JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4-12-29.

[Endorsed] : Filed November 27th, 1928. [94]

[Title of Court and Cause.]

STIPULATION RE PREPARATION OF
TRANSCRIPT OF RECORD ON APPEAL.

The parties hereto stipulate that the Clerk of the

above-entitled court shall forthwith, as though pur-

suant to praecipes directed to him by the parties

and duly prepared, served and filed, prepare a

transcript of the record in the above-entitled cause

for use on the appeal of plaintiffs, William S.

Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Estate of Essie Minnick from the final

decree dismissing second amended bill of complaint

and action, and
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Said Clerk shall include in said transcript, at the

request of William S. Murray, Anna Jane Murray,

Elwood A. Murray, Margaret Wannemacher, Earl

Minnick, Administrator of the Estate of Essie Min-

niek, and as though pursuant to a praecipe for

transcript of record in that behalf duly prepared,

served and filed, full and true copies of the follow-

ing papers: [95]

1. This stipulation.

2. Plaintiffs' second amended bill of complaint,

filed herein on June 20, 1928, so marked and marked

Paper No. 23.

3. Amended motion to dismiss, filed by defend-

ants W. S. K. Brown, Walter H. Linforth and

Stuart Haldorn on August 14, 1928, so marked and

marked Paper No. 32.

4. Amended motion to dismiss, filed by defend-

ants Monidah Trust, a corporation, and Mary H.

Murray on August 14, 1928, so marked and marked

Paper No. 33.

5. Minute order entered January 30, 1928, grant-

ing motions to dismiss original bill of complaint.

6. Minute order entered May 15, 1928, granting

motions to dismiss first amended complaint.

7. Minute order entered September 25, 1928, dis-

missing the second amended bill of complaint.

8. Order permitting amendment to complaint

filed herein on February 7, 1928, so marked and

marked Paper No. 20.

9. Stipulation permitting filing of amended com-

plaint, filed herein on March 24, 1928, so marked

and marked Paper No. 23.



vs. Monidah Trust et al, 99

10. Order allowing plaintiffs twenty (20) days

to amend complaint entered on May 16, 1928.

11. Exception to order granting defendants' mo-

tion to dismiss second amended bill of complaint,

filed herein on September 27, 1928, so marked and

marked Paper No. 37.

12. Final decree dismissing second amended bill

of complaint and action, filed herein on October 5,

1928, so marked and marked Paper No. 39.

13. Exception to final decree dismissing second

amended bill of complaint and action, filed herein on

October 5, 1928, so marked and marked Paper

No. 40.

14. Order authorizing amendment to exhibit at-

tached to plaintiffs' second amended complaint and

amendment so authorized [96] and filed Septem-

ber 27, 1928, so marked and marked Paper No. 36.

15. Supplemental stipulation as to facts and pro-

ceedings had and taken, filed herein on November

27th, 1928, so marked and marked Paper No. 45.

16. Assignment of errors, filed herein on Novem-

ber 26th, 1928, so marked and marked Paper No. 42.

17. Petition for appeal, filed herein on Novem-

ber 26th, 1928, so marked and marked Paper No. 41.

18. Order allowing appeal and fixing amount of

bond, filed herein on November 27th, 1928, so

marked and marked Paper No. 43.

19. Citation on appeal, filed herein on December

3d, 1928, so marked and marked Paper No. 46.

20. Bond on appeal.

The copies of the foregoing papers, designated as

above, shall be complete including filemarks, and
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acknowledgments of service as to service and re-

turns and affidavits of service.

Dated: November 30, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,
GEORGE B. HARRIS,

Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN,
THEO. J. ROCHE,

Attorne^^s for All of the Defendants, Excepting

James E. Murray.

[Endorsed] : Filed December 3d, 1928. [97]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

ninety-seven (97) pages, numbered from 1 to 97, in-

clusive, to be a full, true and correct copy of the

record and proceedings as enumerated in the stipu-

lation re preparation of transcript of record on ap-

peal, as the same remain on file and of record in the

above-entitled suit, in the office of the Clerk of said

court, and that the same constitutes the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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I further certify that the cost of the foregoing

transcript of record is $38.80 ; that the said amount

was paid by the plaintiffs and that the original cita-

tion issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 24th day of December, A. D. 1928.

[Seal] WALTER B. MALING,
Clerk United States District Court, Northern Dis-

trict of California. [98]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to Monidah

Trust, a Corporation, Mary H. Murray, James

E. Murray, W. S. K. Brown, Walter H. Lin-

forth and Stuart Haldorn, and All Other Per-

sons Similarly Situated, and to Sullivan &
Sullivan and Theo. J. Roche, Solicitors for All

of the Above-named Persons, Excepting James

E. Murray, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal,

of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein William S.
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Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Eistate of Essie Minnick, are plaintiffs

and appellants and Monidah Trust, a corporation,

Mary H. Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart Haldom
are defendants and appellees, to show cause, if any

there be, why the decree rendered against the said

appellants, as in tlie said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable FRANK H. KERRI-
GAN, United States District Judge for the North-

ern District of California, this 26th day of Novem-

ber, A. D. 1928.

FRANK H. KERRIGAN,
United States District Judge. [99]

Receipt of a copy of the within citation is ad-

mitted this 29th dav of November, 1928.

SULLIVAN & SULLIVAN and THEO
J. ROCHE,

Solicitors for All Defendants and Appellees Ex-

cepting James E. Murray.

[Endorsed] : Citation on Appeal. Filed Dec. 3,

1928.

[Endorsed] : No. 5666. United States Circuit

Court of Appeals for the Ninth Circuit. William

S. Murray, Anna Jane Murray, Margaret Wan-
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nemacher, Earl Mimiick, Administrator of ?the

Estate of Essie Minnick, Deceased, Appellants, vs.

Monidah Trust, a Corporation, Mary H. Murray,

James E. Murray, W. S. K. Brown, Walter H.

Linforth and Stuart Haldorn, and All Other Per-

sons Similarly Situated, Appellees. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the Northern District of California,

Southern Division.

Filed December 24, 1928.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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>

BRIEF FOR APPELLANTS.

STATEMENT AND OUTLINE OF FACTS.

Plaintiffs by their amended complaint claim:

(a) That a contest in 1921 of their uncle, James

A. Murray's will was settled by the agreements of

October 10, 1921 entered into by all his heirs. (Ex-

hibits A, A-1, Record 26, 40.)

(b) That these agreements expressly provide for a

distribution of all the assets of their uncle's holding

corporation, Monidah Trust, on the basis of a total

of 6000 shares of the company's stock—see the list of
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shares as allotted among plaintiffs and defendants by

Exhibit A, Record 32.

(c) That their uncle's widow, Mary H. Murray,

and their uncle's nephew, James E. Murray, defend-

ants herein, contrary to these agreements have been

distributing the assets of the company on the basis of

a total of 10,000 shares—having secretly divided be-

tween them an additional 4000 share certificate not

provided for by the settlement agreements, all as more

particularly set forth in the amended complaint.

(d) That thus on the distribution of $720,000 in

cash already had—the defendant's widow and nephew,

Mary H. and James E. Murray, instead of taking

3350 parts of a total 6000 parts or shares (as given

them by the settlements) have in fact received 7350

shares of a total of 10,000 shares of the company's

assets distributed to date^—while plaintiffs have only

been given 900 parts or shares out of ten thousand

instead of 900 out of six thousand, as given them in

the settlement.

(e) Thus the plaintiffs have been paid to date

900-10,000ths of the $720,000 or $64,800—while, as they

claim, the settlement agreements entitle them to

900-6000ths of the 720,000 dollars, namely, 108,000

dollars.

(f ) Since the execution of the agreement of Octo-

ber 10, 1921, the 500 shares given Mrs. T. J. Murray

(Record 32) have been bought and retired by the

company. Therefore, plaintiffs would receive 900

parts out of 5500 parts of the $720,000 distributed to

date, or over $117,000.



By the defendant widow and nephew's fraudulent

scheme, the plaintiffs, whom it is admitted the defend-

ant nephew and defendant Linforth represented in

the settlements as their attorneys, have been deprived

of over fifty thousand dollars to date—and will suffer

similarly on future distribution.

(g) To recover such sums and also their share

of other assets of the company claimed by them to

have been fraudulently appropriated by defendants,

the plaintiffs took this action in equity.

(h) Defendants moved to dismiss on the grounds

of:

(1) Want of equity.

(2) Misjoinder of causes of action, that is: One

cause to cancel the 4000 additional shares of stock

used by defendants and to recover dividends wrong-

fully paid out thereon by defendants to themselves,

with another cause to recover property of the same

corporation wrongfully approx3riated by the same de-

fendants (who control it) to themselves.

(3) Misjoinder of parties, that is, that heirs of

May Murray are wrongfully joined as defendants.

(4) That the action is barred by laches.

(i) The District Court first denied the motion to

dismiss on all grounds except that of misjoinder of

causes (Record 1) giving plaintiffs leave to amend.

Thereupon plaintiffs separated their two claims by

filing an amended complaint asking return of their

share of the dividends wrongfully paid out to de-

fendants to date.



For some reason unknown to plaintiffs—no opinion

was written by the Coui% the District Judge on the

same motion to dismiss being renewed by defendants,

granted the motion.

So plaintiffs again amended their complaint by

again joining the two claims and adding additional

allegations (see Paragraphs 10, 11, 12 and 13, Record

16, 18) and the defendants again moved to dismiss on

the same grounds. (See Record 72.)

From the granting of the motion and the final

decree entered pursuant thereto, (Record 80, 82),

the plaintiffs are here in this Court on appeal.

Counsel have added to the Record an agreed state-

ment of the different proceedings in the lower Court

since the filing of the original complaint in May, 1927.

(See Record 84.)

The important facts of the bill^ all admitted by the

motion to dismiss, are:

1. The deceased, James A. Murray, died a resident

of California, on May 11, 1921. Among his heirs are

the plaintiffs, his nieces and nephews.

Defendant, Mary H. Murray, is his widow. Another

defendant, James E. Murray, is a nephew.

Defendants Haldorn and LinfoiH:h are holders with

notice of some of the four thousand (4000) shares

which plaintiffs claim under the terms of the two

agreements. Exhibits A and A-1, were not to be used

or counted when distribution was made.

2. The deceased left a Avill, which recited that

the bulk of his property was in a holding com-



pany, defendant herein, Monidah Trust, and that the

testator had distributed in envelopes different certifi-

cates of its shares to his different heirs. (See the will,

Record 50.)

3. The plaintiffs and defendant, James E. Murray,

contested the will.

The widow, defendant Mary H. Murray, was the

proponent of the will and residuary legatee.

4. The number of shares of Monidah Trust at de-

ceased's death, which appeared to have been previous-

ly issued, was ten thousand (10,000). One certificate

was for four thousand (4000) shares, and the widow,

as residuary legatee, and the nephew, James E. Mur-

ray, as an alleged donee, each claimed it.

The entire will contest and this controversy over the

4000 share certificate was settled by the two agree-

ments of October 10, 1921. (Exhibits A and A-1.)

To these settlements the plaintiffs, the widow and

the defendant nephew, James E. Murray, were parties

among others.

These agreements provided that:

(a) Plaintiffs receive nine hundred (900) shares

out of a total of six thousand (6000) shares. That

defendant widow receive three thousand one hundred

(3100) shares and defendant, James E. Murray and

his brothers and sisters fifteen hundred (1500) shares,

out of the total of six thousand (6000) shares.

(Record 32.)

(b) That all assets of Monidah Trust be liquidated

in accordance with these share holdings within five
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years (from October 10, 1921) and as required by the

two agreements of settlement of the will contest, dated

October 10, 1921. Exhibit A-1, Record 40, 41 et seq.)

5. The defendants, Messrs. 'Bro^vn and Linforth,

are officers of the company, and defendant Linforth

received some of the 4000 shares from defendant

Jarnes E. Murray.

6. The bill charges (and it is of course admitted

on this motion) that defendants, Mary H. Murray and

James E. Murray (the last of whom acted as plain-

tiffs' agent in the litigation over the w^ill and in mak-

ing the settlement agreements) have coUusively and

in violation of plaintiffs' rights under said agreements

of October 10, 1921:

(a) Fraudulently, without plaintiffs' knowledge,

divided said four thousand (4000) shares between

themselves, and have by their control of the company

already paid to themselves dividends of two hundred

and eighty-eight thousand ($288,000.00) dollars on

said additional four thousand (4000) shares, being

shares over and above the six thousand (6000) shares

as required and provided for by the agreements. That

thereby defendants received at least forty-five thou-

sand ($45,000.00) dollars of plaintiffs' dividends, to

which they were entitled under the settlement agree-

ments of October 10, 1921.

(b) Fraudulently divided other assets of Monidah

Trust through uncontested and collusive judgments in

the Courts of California, of which plaintiffs should

have an accounting and their proper one-sixth share,

under said agreements.



The method pursued (as charged in the bill) by

defendants was for defendant, James E. Murray, and

his sister to bring action against the company and

defendant widow to quiet title, then a nominal judg-

ment for plaintiff was entered without contest, and

aftei-wards the property involved divided up outside

of Court between the defendants to this bill, who con-

trolled the company. Thus plaintiffs suffered in the

division and liquidation of assets required by the

agreements, Exhibits A and A-1.

7. The bill further shows discovery by plaintiffs,

residents of Michigcm and New York, of these facts

first in February, 1927, and the bill was filed in May,

1927. That plaintiffs relied on defendants to carry

out the settlement agreements faithfully and fairly.

SPECIFICATIONS OF ERROR.

The Court erred in dismissing the second amended

bill of complaint and action, by its final decree made

and entered on the 5th day of October, 1928, in the

following respects and particulars, and each of them,

to-wit

:

1. Said decree is erroneous and unsupported by the

pleadings in dismissing the second amended bill of

complaint of plaintiffs.

2. Said decree is erroneous and unsupported by the

pleadings in dismissing the action herein.

3. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint and the action herein should not have been dis-
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missed on the motion of the defendants, Monidah

Trust, a corporation, Mary H. Murray, W. S. K.

Brown, Walter H. Linfoi*th and Stuart Haldoin, or

any of said defendants, upon all, or any of the grounds

named in the amended motions to dismiss of said de-

fendants, filed herein on the 14th day of August, A. D.

1928.

4. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the groimd

that the second amended bill of complaint does not

state facts sufficient to constitute a. valid or any cause

of action, in equity, or otherwise, against these de-

fendants, which said ground is designated as No. 1 in

the defendants' motion to dismiss, filed herein on the

14th day of August, A. D. 1928.

5. Said decree is erroneous and unsuppoi'ted by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the ground

that the second amended bill of complaint does not

state facts sufficient to constitute a valid or any cause

of action in equity, or othei'wise, against any of these

defendants, which said ground is designated as No. 2

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

6. Raid decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the ground

that the second amended bill of complaint does not



state facts sufficient to entitle complainants, or any of

them, to any relief as against these defendants, which

said ground is designated as No. 3 in the defendants^

motion to dismiss filed, herein on the 14th day of

August, A. I). 1928.

7. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that the second amended bill of complaint does not

state facts sufficient to entitle complainants, or any of

them, to any relief as against any of these defendants,

which said ground is designated as No. 4 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

8. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that there is a misjoinder of causes of action in said

second amended bill of complaint, which said grounds

are designated as Nos. 5 and 6 in the defendants' mo-

tion to dismiss, filed herein on th(^ 14th day of August,

A. D. 1928.

9. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that the second amended bill of complaint is uncertain,

which said ground is designated as No. 7 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.
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10. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed, on the

ground that there is a nonjoinder of proper defend-

ants, which said ground is designated as No. 8 in the

defendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

11. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed on the ground

that each of the alleged causes of action set forth in

said second amended bill of complaint is barred by

the laches of said plaintiffs, and of each of them,

v^hich said ground is designated as No. 9 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

12. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed, on the

ground that each of the alleged causes of action set

forth in plaintiffs' second amended bill of complaint

is barred by the provisions of Subdivision 4 of Section

338 of the Code of Civil Procedure of the State of

California, which said ground is designated as No. 10

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

13. Said decree is erroneous and imsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and
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the action should not have been dismissed, on the

groimd that each of the alleged causes of action set

forth in plaintiffs' second amended bill of complaint

is barred by the provisions of Subdivision 1 of Section

337 of the Code of Civil Procedure of the State of

California, which said ground is designated as No. 11

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

To which said final decree dismissing second amend-

ed bill of complaint and action, plaintiffs in error, and

each of them, excepted (Tr. p. 83), and said exception

was allowed and approved.

ARGUMENT.

FIRST: ON THE QUESTION OF WANT OF EQUITY.

An extended hearing of all the facts surrounding

the making of the agreements of October 10, 1921,

with a painstaking examination of the agreements

themselves in connection with such facts and circum-

stances and the relative positions of the parties, is

necessar}^

We respectfully submit such questions presented by

the bill should be tried after full answer and in a

hearing on the merits. Briefly, however, on the plain

intent and purpose of the settlement agreements,

Exhibits A and A-1, requiring a division of all the

company's assets, as we claim, on the basis of a total

of 6000 shares.

Turning to the main agreement of October 10, 1921,

Exhibit A (Record 26) we find:
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(a) Preambles reciting that the widow claims all

the shares; James E. Murray 500 shares; May Murray

1000 shares ; Marcus Murray 500 shares and the plain-

tiffs 2500 shares. (See pages 27 and 28 of Record.)

(b) Further preambles reciting the will contest,

etc., etc. (See Record 29.)

(c) Plain and unequivocal provisions settling the

disputed ownership of the shares in Monidah Trust

on the basis of 6000 shares, giving to the widow 3100

shares, to James E. Murray 250 shares and to the

plaintiffs (five of them, 180 shares each) 900 shares

in all. (See Paragraph II, pages 31 to 33 of Record.)

(d) In Exhibit ^^A,'^ there is a plain provision

that, if any contribution from the widow (the first

party) is necessary, the second and third parties (the

nephew James E. Murray and his brother and sister,

second parties, and the plaintiffs herein, being third

parties to the agreement) shall contribute ^^in propor-

tion to the amounts (of shares) in which they take

as aforesaid." (Record 33.)

What could be more plain than that the list of

shares provided for, 6000 in all, was the total number

upon which the proposed liquidation of assets w^as to

be based? Why should the plaintiffs (third parties

in the agreement) contribute in proportion to 900

shares (received by the agreement) and James E.

Murray in proportion to 250 shares (received by the

agreement) if on the side James E. Murray was to

divide up the 4000 additional share certificate with the

widow?
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(e) Again in the same Paragraph II of Exhibit

A (Record 33) the parties of the second part (of

which James E. Murray was one) expressly stipulated

that they had no other interest in the estate of James

A. Murray, deceased, ''other than the shares of

Monidah Trust to be distributed to them under this

agreement * * */^

Upon what theory then does James E. Murray

divide up the 4000 share certificate (over which he had

been in litigation with the widow) outside of Court

and outside of tins agreement, secretly and coUusively

with the widow?

The suit between the widow and James E. Murray

over the 4000 certificate (see Paragraph VI of the

bill, Record 12, 13) was in progress when the settle-

ment agreements were made.

The widow claimed the 4000 share certificate was a

part of the estate. The nephew, James E. Murray,

claimed it as a gift during his uncle's lifetime.

The collusive judgment was not entered until after

the settlement agreements were made.

(f) Further illustrations along the same line

might be multiplied—and will no doubt be noticed by

the Court as it reads these two agreements. (Exhibits

AandA-1.)

(g) For example, on page 11 of Exhibit A, Para-

graph XII (Record 38), it is very clearly provided

that the widow, Mary H. Murray, receive 3100 shares,

free of any claim of any heir, except as contribution

w^as required by Paragraphs II, III and IV of the

agreement.
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Why was this misleading language in an agreement

which the plaintiffs executed, if on the side the widow

was to receive a portion of the disputed 4000 share

certificate which James E. Murray was claiming as

a gift? •

(h) The bill shows that in July, 1921, James E.

Murray filed in the Superior Court of the State of

California a complaint to quiet title to the 4000 share

certificate No. 6. (Record 12.)

On October 10, 1921, the entire controversy was

settled by Exhibits A and A-1, the clear purport and

intent of which was that the interest of all heirs be

adjusted, so far as shares of Monidah Trust was con-

cerned, by a division of a total of 6000 shares.

It was not until October 14, 1921—for some reason

as yet undisclosed by defendants—that James E.

Murray took a judgment in the Superior Court for

this 4000 share certificate. Some time afterwards he

divided up these 4000 shares with the widow—thus

giving him 2250 shares (instead of 250 mider the

agreements) and the widow 5100 shares (instead of

3100 under the agreements).

(i) By the second agreement of October 10, 1921,

(Exhibit A-1 Eecord 40) a liquidation of the assets of

the company is provided for. In this agreement it is

recited

:

That an agreement of even date has been entei'ed

into ^^ defining their interests in the capital stock of

Monidah Trust," tvhicJi agreement is made a part

hereof; and that all parties desire to liquidate the com-
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pany and ^^ apportion and divide its properties among

its stockholders according to law." (Record 40, 41.)

By this supplemental agreement it is clearly pro-

vided by Paragraph I, that all the parties go into the

Superior Court for Monterey County and have the

capital stock of Monidah Trust assigned, in accordance

with ''said other agreement above referred to, * ^* ^"

It is further provided that its assets ''shall be

divided amongst its then stockholders in the propor-

tion in which thev then own stock;" and further that

the cash proceeds of the liquidation "shall thereupon

be divided between the said stockholders in proportion

to their respective interests." (Record 41, 42.)

When these agreements were executed on October

10, 1921,—and the plaintiffs became parties to them

—

and accepted 900 shares in settlement of their claims

for 2500 shares—and the entire interests of everyone

were agreed to be liquidated on the basis of a total of

6000 shares—it seems an obvious fraud on the plain-

tiffs for the two controlling stockholders, James E.

Murray and Mary H. Murray, to afterwards secretly

split up between them, 2000 shares to each, the old ad-

ditional disputed 4000 share certificate and pay divi-

dends upon it.

If the two controlling stocldiolders intended to do

such a thing, why did not they express such an intent

plainly in the agreements of October 10, 1921. If

they intended to do this and keep it secret from the

plaintiffs—it is a manifest fraud.

The only theory upon which the widow could re-

ceive a part of these 4000 shares, was as residuary
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legatee under the will. She can only take title as such

by a decree of the Superior Court of Monterey County.

No such step was taken—on the contrary the decrees

of distribution taken in that Court follow explicitly

and to the letter the agreements, Exhibits A and A-1.

(See Record 56.)

On the second branch of the case, namely, valuable

assets taken by May Murray (a sister of James E.

Murray).

The bill charges that on October 11, 1921 (the day

after the agreements of settlement. Exhibits A and A-1)

she filed a bill to quiet title and took a judgment on

October 14, 1921 by arrangement with the defendant

widow and others. That afterwards May Murray, the

niece, and Mary H. Murray, the widow, divided up

these assets without plaintiffs' knowledge, collusively

and in fraud of their rights under the Exhibits A.

We shall not attempt to point out in detail the

different portions of Exhibit ''A/' which in our opin-

ion provide that all assets of the company which are in

fact, equitably or legally, assets of the company, shall

be distributed among the specified holders of the 6000

shares.

If this Court will turn to Paragraph X of the main

Exhibit ^^A" (Record 36), it will be apparent, we

submit, that all assets, legal and equitable, of the com-

pany were to be distributed to the owners of the 6000

shares.

We submit earnestly to this Court that a full dis-

covery of the nature of the assets taken by May Mur-

ray, in whose name they stood, should be made. This

can only properly be done in a hearing on the merits.
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SECOND: ON THE QUESTION OF MISJOINDER OF CAUSES
OF ACTION.

We submit both actions in their nature grow out of

one transaction, namely, the agreements of October

10, 1921. They provided for and required that the

entire assets of every nature of Monidah Trust be

divided among the parties on the basis of 6000 shares.

Why may not the parties to these agreements, each

of them being stockholders in the same company, de-

cide in one action?

(a) Questions of over-issue of shares and wrong-

ful payment of dividends with

(b) Questions of misappropriation of other as-

sets of the same company.

Both questions are covered or founded upon the

same common agreements, which provide for division

of all assets on the basis of 6000 shares.

We submit there is no misjoinder of actions.

Barr v. Roderick (N. Dist. Cal.), 11 F. (2nd)

985;

Cutting v. Woodward (9 C. C. A.), 255 Fed.

633

;

Schell V. College (8 C. C. A.), 2 F. (2nd) 17;

Bertelmann v, Lucas (9 C. C. A.) 7 F. (2nd)

325;

Ritchie v. Refining Co. (5 C. C. A.), 279 Fed.

49.

In Barr v. Roderick, supra, the Court had occasion

to pass upon a claimed misjoinder of actions.

The District Judge in his opinion said (11 F. (2nd)

985):
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*'(1) 1. The first ground of objection is dis-

posed of by federal equity rule 26. Tliis rule,

while recognizing the necessity for a joint interest
in the subject-matter of the action on the part of
the plaintiffs, and which must be asserted against
all the material defendants, also permits an ex-
ception to these general requirements if 'sufficient

grounds appear for uniting the causes of action
in order to permit the convenient administration
of justice/ The applicability of this rule to the
facts disclosed by the complaints is apparent, for
it is plain that, even if they give rise technically

to two causes of action, each depends in large

measure upon identical facts (Eclipse Machine
Co. V. Harley-Davidson Motor Co. (D. C.)', 244
F. 463, 464) ; and, of course, if the case comes
within the purview of this federal equity rule, the

provisions of the California Code of Civil Pro-
cedure (section 427) are not to be given applica-

tion.

(2) 2. Moreover, an analysis of the situation

here presented reveals the fact that no attempt
has been made to join two or more causes of ac-

tion, which answers the defendants' further objec-

tion that different causes of action have not been
separately stated. The transfer of each parcel

of land has been treated by the plaintiff as an act

done in pursuance of an unlawful scheme, and the

complaint is framed upon the theory that in

equity a right existed in the plaintiff to have
everything which was done in carrying out that

scheme adjudged fraudulent and void, and to re-

quire all those who had received any property
through it to account for the amount so received.

Wood V. Sidnev Sash, Blind & Furniture Co., 37

N. Y. S. 885, 886, 92 Hun. 22.
J7

In Sckell V, College^ supra, the 8th Circuit Court of

Appeals, in considering the same subject, said (2 F.

(2nd) 20, 21) :
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^^Bvit there are many reasons why those facts

did not warrant a dismissal of the bill. In the

first place, if there had been two causes of action
stated in the bill, which could not have been con-
veniently tried together, the court should not have
dismissed the bill;, but should have ordered sepa-
rate trials. Federal Equity Rule 26. In the

second place, it is not indispensable that all the
parties to a suit in equity should have an interest

in all the matters contained in the litigation. It is

sufficient, if there is a common point of litigation,

if each party has an interest in some essential

matters involved in the suit and these matters
are connected with the others. Brown v. Deposit
Co., 128 U. S. 403, 412, 9 S. Ct. 127, 32 L. Ed.
468; Jones v. Missouri-Edison Electric Co., 144
F. 765, 780, 75 C. C. A. 631; Rogers v. Penobscot
Mining (^o., 154 F. 606, 614, 83 C. C. A. 380. And
this bill shows that each of the parties to this

suit has an interest in some essential matters in-

volved in it.

(6) The vice of multifariousness is the union
of causes of action which, or of parties whose
claims^ it is either impractical or inconvenient to

hear and adjudicate in a single suit. Where this

vice does not exist, where it is as practical and
convenient for the court and the parties to deal

with the claims or causes of action presented in

one suit as in many, the pleading is not multi-

farious, and it should be sustained. Westing-
house Air Brake Co. v. Kansas City So. Ry. Co.,

137 F. 26, 31, 32, 33, 71 C. C. A. 1, and cases there

cited. Tliere can be no misjoinder of causes of

action in equity in any bill which presents a com-
mon point of litigation, which aifects the entire

subject-matter, and the decision of which will

settle the rights of all the parties to the suit.

Watson V. Bonfils, 116 F. 157, 159, 53 C. C. A.
535, and cases there cited. The bill tenders a
common point of litigation, the alleged breach of

trust of the defendants, which their motion to dis-

miss admits, but which, when the grant of that
motion is set aside, they may desire to challenge."
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In Cutting v. Woodward, supra, this Court of Ap-

peals had before it a case involving an action to (1)

set aside as fraudulent a transfer of stock to an officer

of the company, and (2) to set aside a fraudulent

transfer of other assets by the company to the same

officers.

Both branches of the case were disposed of in the

one action.

In this same case the defense of laches was also pre-

sented.

The facts in Cutting v. Woodward on the claim of

laches, are very similar to the case at bar. We shall

not quote from the opinion here, knowing this Court

will prefer to read again its opinion, commencing at

the bottom of page 635 of 255 Fed. Rep. and con-

tinuing to the top of page 637.

In Bertelmann v. Lucas, supra, this Court defines

a misjoinder of actions. This is one of the authori-

ties relied upon by defendants in the lower Court in

support of their motion to dismiss. We do not think

this Court will consider it applicable to the facts in the

case at bar. We think that applying the principles

there amiounced to the present facts, it will appear

there is no misjoinder in this action.

In Ritchie v. Refining Co., supra, an examination

of the opinion discloses equitable jurisdiction, also

on the theory of a specific performance, to which we

think plaintiffs are entitled under the agreements,

Exhibit ^^A.^'

In other words, this Court has jurisdiction to pro-

tect plaintiffs' rights under Exhibits *'A'' by way of
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specific performance—even in the absence of active

fraudulent conduct by defendants Murray, which is

also alleged and admitted by the motion to dismiss.

THIRD: ON THE QUESTION OF MISJOINDER OF JAMES E.

MURRAY AS AN HEIR OF HIS SISTER, MAY MURRAY.

This is the same James E. Murray who divided up

the 4000 shares with the widow, Mary H. Murray.

He is, of course, a proper and necessary party to the

action to recover plaintiffs' proportion of the $144,-

000.00 of dividends received to date by him or his as-

signee on 2000 of said shares.

As to the assets taken by his sister May Murray

(the second cause of action so called) and afterwards

collusively divided with the widow, Mary H. Murray

—the widow is in Court to respond for the one-half of

these assets received hy her. As to the other half,

received by the niece. May Murray, the defendant,

James E. Murray, is but one of this niece's heirs, out

of three. The other two heirs are not yet parties to

the bill.

One of them lives in Montana, w^here James E.

MuiTay is a resident. One of them lives in Ontario,

Canada. May Murray died a resident of Seattle,

Washington.

If a receiver were appointed for Monidah Trust, it

w^ould be appropriate for him to bring action in Mon-

tana and Washington for an accounting and recovery

of the other one-half of the assets (over $100,000.00)

retained by the deceased niece, May Murray, after her

collusive division with the widow, Mary H. Murray.
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Since

:

(a) The attitude of defendants controlling the com-

pany, Mary H. Murray and James E. Murray, is one

of concealment and technical delay—and

(b) The agreements, Exhibit A, provide for liqui-

dation of all assets in five years—which has already

elapsed—we submit a receiver is proper to wind up

the company and prevent further manipulation by

defendants.

Zeckendorf v, Steinfeld, 225 U. S. 445

;

Ames V, Mines Co., 227 Fed. 292.

FOURTH: THE CAUSES OF ACTION ARE NOT BARRED
BY LACHES.

Cutting V. Woodward (9 C. C. A.) supra;

Stanwood v, Wishard, 134 Fed. 959.

There has been no change in the relative position

of the parties. The defendants, Murray, still hold the

proceeds of the dividends and assets, which it is

charged were improperly taken by them.

Mere delay, to be laches, must be prejudicial.

Richardson v. Green (9 C. C. A.) 61 Fed. 423,

431

;

Garstang v. Skinner, 165 Cal. 721;

Bogert v, R. R. Co., 250 U. S. 423;

Anderson v. Dater, 18 F. (2d) 987;

Spiller V. R. R. Co. (8 C. C. A.) 14 F. (2d) 284.

Equity will retain the bill to do complete equity

—

the only question is whether it is practical and con-

venient for the Court to settle the controversies aris-
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ing out of the agreements of October 10, 1921, in one

action.

Seattle v. Light Co. (9 C. C. A.) 15 F. (2d)

794;

Barr v, Eoderick^ supra;

Schell V. College^ supra.

A motion to dismiss will not be granted "unless it is

absolutely clear that taking the allegations to be true,

the bill must be dismissed at the hearing."

American Co, v. Powell (5 C. C. A.) 298 Fed.

417;

Ralston Car Co, v. Car Co,, 222 Fed. 590;

Baifley v, Blumherg (2 C. C. A.) 254 Fed. 696;

Conway v. White (2 C. C. A.) 292 Fed. 837;

Kranse v. Ta/nnm Co. (4 C. C. A.) 249 Fed. 538;

And see Kansas v, Colorado, 185 IT. S. 125.

In Ralston Ca[r Co. v. Car Co,, supra, it was said

(222 Fed. page 592) :

^^On its behalf, complainant contends that

a reading of the contract of April, 1912, makes it

so clear that the contract is void by reason of

indefiniteness that the case can be determined
finally upon this motion of the defendant, and
that a final decree should be entered in favor of

complainant, without proceeding to answer and
proofs. Without subjecting the bill in equity to

minute analysis, I think it clearly is not without
equity. I think its averments sufficient to present

issues of fact. Under our practice, the Federal
courts are inclined to allow a. case in equity in-

volving important matters to go to issue and
proofs, where a doubtful question is raised by
the pleadings. It has been the practice to over-

rule a demurrer, imless it is founded upon an
absolutely clear proposition that, taking the alle-

gations to be true, the bill must be dismissed at



24

the hearing. Kansas v. Colorado, 185 U. S. 125,

144, 22 Sup. Ct. 552, 46 L. .Ed. 838; Story's
Equity Pleadings, page 379; Daniell's Chancery,
page 542. This bill of complaint presents certain
intricate matters of considerable detail, which, I
think, should go to answer and proofs, without
prejudice to any question raised by either party
touching this motion.''

The appointment of a receiver is proper in a stock-

holder's suit, where the majority stockholders through

mismanagement or fraud, are misappropriating its

assets.

Merchants Co, v, Jones, et al. (9 C. C. A.) 220

Fed. 791;

Columbia Co, v. Washed etc, Co,, 136 Fed. 710;

Aiken v. River Co,, 72 Fed. 591.

All defendants including Monidah Trust have ap-

peared, except James E. Murray.

This does not oust this Court of jurisdiction, be-

cause he is a non-resident and has not appeared.

Krause v. Tannin Co. (4 C. C. A.) 249 Fed. 538;

Gardiner v. Arms Co,, 275 Fed. 697.

There is a provision in the suppl,emental agreement,

Exhibit A-1, Paragraph III (Record 43), for the

pooling of the 4000 share certificate with 1000 other

shares, in order that the parties might control the

company during the contemplated liquidation.

At the bottom of page 3 of the supplemental agree-

ment (Record 43), it clearly appears, we think, that

after the purposes of the pooled stock have been ful-

filled, these shares be assigned in accordance with

these agreements. Exhibits A.

The language at the bottom of page 43 to this effect,

is:
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"The said stock, thus aggrogatmg five thousand
and three (5,003) shares, constituting a majority
of the capital stock of said Monidah Trust to be
pooled for the election of directors of said Moni-
dah Trust as herein pi'ovided until the objects and
purposes of this agreement shall be fully per-

formed and carried into elfect, and the parties

hereto agree one with the other, to hereafter en-

dorse or transfer said five thousand three (5,003)

shares of the capital stock of said Monidah Trust
in such manner and to execute any and all papers
or documents in regard thereto that may be neces-

sary or advisable in order to carry into full force

and effect the objects and purposes of this agree-

ment/'

Nowhere in the agreements is there any language

permitting

(1) Use of any of the 4000 shares as a basis for

distribution, or

(2) A division of these shares between the widow

and nephew.

We respectfully submit the lower Court's decree

should be reversed.

Dated, San Francisco,

March 1, 1929.

William Lucking,

Nat Schmulowitz,

Attorneys for Appellants,

Gavin McNab, Schmulowitz,

Wyman, Aikins & Brune,

George B. Harris,

Of Counsel,
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It is a rule of this court that it will not dismiss an

action in equity ''if any cause of action is in fact

stated."

Swan V. Water Company (9 C. C. A.), 28 F.,

2d, 971, 974,

Plaintiffs are entitled to a decree for at least $50,000

(see main brief, paragraphs (c) to (f) page 2) if they
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are correct in their contention that the agreements of

October 10, 1921, require distribution of all assets of

Monidah Trust on the basis of 6000 shares.

It is important, therefore, that these contracts be

examined carefully.

That a total of 6000 shares was the basis for dis-

tribution is manifest, we submit, for these reasons:

(1) The entire purport and scope of the two main

agreements and the exhibits so disclose.

(2) No where is there any language permitting, or

even suggesting, the use of the old 4000 share certifi-

cate (whose ownership had been in litigation and dis-

pute) as a basis for distribution.

(3) The agreements of October 10, 1921, were the

final settlement papers in all of the litigation between

all of the heirs.

These papers so recite in particular and well chosen

language—that all disputes as to the validity of the

will and ^^the ownership of said 4000 shares of stock''

have been settled **by instruments in writing'' exe-

cuted by all the parties (R. 66).

That it was the plain purpose and intent of the par-

ties to distribute all assets of the company on a total

of 6000 shares, can be easily gathered from their differ-

ent provisions.

Especially is this so when the preceding acts and rel-

ative positions of the parties to these contracts are

kept in mind.
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By the amended bill it appears:

(a) That the deceased testator had made a unique

will.

It recited that all his property had been turned into

a holding company, Monidah Trust, that he was the

owner of all its shares and was dividing his property

by giving dilTerent certificates of shares to different of

his heirs (R. 50).

(b) That plaintiffs and their cousin, James E.

Murray, defendant herein, contested this will (R. 9).

That this cousin, James E. Murray, also claimed in

separate litigation against the widow, Mary Murray,

defendant herein, that certificate No. 6 for 4000 shares

was his by gift during the testator ^s lifetime.

The widow claimed the 4000 shares as residuary

legatee—insisting there had been no valid gift to James

E. Murray by her deceased husband.

This dispute over the 4000 shares, as pointed out,

was the subject of separate suit apart from the will

contest (R. 10-16, paragraphs 4 to 8 of the amended

bill).

Thus, the parties were in this situation when the

contracts of October 10, 1921, were executed;

(1) Ten thousand shares of Monidah Trust was

the authorized capital stock.

(2) About twenty-five certificates of shares (one of

which was No. 6 for 4000 shares) were found in en-
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velopes in testator's safe after his death, together with

his will.

Certificates for 2500 shares (out of a possible total

of 10,000 shares) were found indorsed to the plaintiffs'

father and themselves.

Certificate No. 6 with an indorsement to ** James E.

Murray," as he claimed. This was disputed by the

widow, who claimed the indorsement was to testator

himself, namely, ^^ James A. Murray."

(3) A pending contest of the will by defendant

nephew, James E. Murray (plaintiffs' cousin) who had

been joined by the plaintiffs.

(4) A separate litigation pending and undetermined,

between James E. Murray and Mary H. Murray over

the certificate No. 6 for 4000 shares.

What, then, were the contracts of October 10, 1921,

intended to do?

It is the plaintiffs' contention that they settled and

disposed of both disputes or controversies, first the

will contest, and second, the disputed ownership of the

4000 share certificate.

A moment's reflection conclusively shows this to be

so, we submit.

It seems to us that the slightest consideration of

the relative position of the parties proves this beyond

question.
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Here was a 4000 share certificate—recognized by

both sides as of great value and as very important

in deciding control of the company.

Plaintiffs' cousin, James E. Murray, an experienced

lawyer, of Butte, Montana, claimed this certificate as

a gift from the testator during his lifetime, although

it was found among the testator's papers.

The testator's widow, Mary Murray, claimed it as

residuary legatee under the alleged will.

Its ownership was the subject of a separate and bit-

ter controversy. Suit by James E. Murray had been

brought in the Superior Court at San Francisco for

its possession.

Both sides were represented by counsel of ability,

the widow by the late Mr. Thayer and James E. Mur-
ray by Mr. Walter Linforth.

We submit, it is not reasonable to suppose that James
E. Murray and his counsel, both of them lawyers, of

considerable experience, would consent to the probating

of the will (as it is admitted the agreements of Octo-

ber 10, 1921, provide for), and thus, establish the

widow's status beyond question as residuary legatee—

Without any agreement as to the final disposition of

this important block of the company's stock, nearly

one-half of all the shares of the company.

That is precisely what the defendants' position in

this case means—for they argue that even though the

settlement contracts

:
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(1) Explicitly provide and require liquidation of

all assets of Monidah Trust on a basis of 6000 shares

—

and apportion these shares among all the heirs—yet

since

(2) There is no provision in so many words (but

see page 25 of our main brief), directing the actual can-

cellation of the disputed 4000 share certificate.

(3) Therefore, defendant widow and James E. Mur-

ray were at liberty to later on, out of court, surrep-

titiously divide it up between them.

Did these contracts of October 10, 1921, settle the

dispute covering the 4000 shares as well as the will

contest itself?

This, it seems to us, is answered clearly once and

for all by the agreements themselves, and is recited

in so many words in the two exhibits attached to these

agreements.

By turning to Exhibit A (R. 26) providing for the

probate of the will and the apportioning of 6000 shares

between the heirs, among other things it will be found

that two of the parties are the Golden family, being

the fourth party to the agreement, and Anna Flynn as

the fifth party.

Final settlement with these two sets of heirs was

being made in this same agreement and the details

and payment to be made are found in part in para-

graphs 5, 6 and 7, pages 60-64 of the record.

Each of these two heirs was settled with by a cash

payment of $97,000.00.
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A separate agreement with each was entered into

and copies attached to the main contract of October

10, 1921, as Exhibits A and B.

By turning to pages 64-72 of the record, these two

exhibits, A and B, each dated October 10, 1921, will

be found set forth in fuU.

Each recites that the capital stock of the Monidah
Trust is 10,000 shares, that the deceased, James A.

Murray, died in May, 1921, leaving an alleged will and

naming his wife, Mary H. Murray, as residuary lega-

tee. Further that a contest of the will was made and

then follow these significant and to us conclusive re-

citals :

**7. After the death of said James A. Murray,

his nephew, James E. Murray, claimed to be the

owner of 4000 shares of the capital stock of the

party of the first part, evidenced by certificates

found among the effects of the deceased at the

time of his death, and instituted actions in va-

rious courts to determine his ownership of said

4000 shares. Said actions to determine the

ownership of said 4000 shares of said capital

stock are still pending and undetermined.

8. There is now pending litigation between

said James E. Murray and the party of the first

part, involving certain property rights of the

party of the first part.

9. The control of the party of the first part

(Monidah Trust) will be affected by the result of

said litigation commenced as aforesaid by said

James E. Murray to determine the ownership of

said 4000 shares.

10. It is for the best interest of the party of
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the first part and all of the shareholders, that

said litigation involving the validity of the al-

leged last will of said James A. Murray, de-

ceased, and said litigation affecting the owner-

ship of (60) said 4000 shares of stock, and all

litigation between James E. Murray and the

party of the first part, should be settled, com-

promised and terminated.

11. Said James E. Murray has this day

agreed to compromise and settle said litigation

involving the ownership of said 4000 shares of

stock, and all other litigation herein referred to,

by instruments in writing contemporaneous here-

with, executed by him and other parties to said

agreements, and said Anna M. Flynn has in one

of said instruments agreed to dismiss her grounds

of opposition to the probate of said will of said

James A. Murray, deceased, and has consented to

the probate thereof" (R. 65, 66, 70 and 71).

Thus, it appears beyond question, we again submit,

that all the parties to this settlement of October 10,

1921, understood that all litigation and disputes then

existing were settled by these contracts apportioning

6000 shares out of a total of 10,000 among the different

parties to these two litigations.

In the above quoted excerpt the parties said in so

many words:

(a) That it is to the best interests of all parties

that the will contest and the dispute over the owner-

ship of the 4000 share certificate ^'should be settled,

compromised and terminated," and further that the

parties have this day agreed to settle the litigation
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* involving the ownership of said 4000 shares/' by in-

struments in writing ^^contemporaneous herewith,'' exe-

cuted by all the parties.

There are no other agreements other than Exhibits

A and B found on pages 26 et seq. of the record and

these two settlements with the Golden and Flynn heirs

attached as exhibits to said contracts.

Let us, therefore, turn to Exhibit A (R. 26) named
by the parties in writing as the "instruments in writing

contemporaneous herewith" by which they settled the

dispute over the 4000 shares.

All of the heirs join in this contract except the chil-

dren of Mrs. T. J. Murray. Certain provisions are

made for these children and Mrs. T. J. Murray in the

body of the agreement, which are significant and show,

we submit, among other things the plain intent that

only 6000 shares of the authorized total of 10,000 shares

of the company shall be used in the distribution of its

assets. We will discuss these particular provisions in

their order.

The preambles of the contract recite:

(a) The relationship of the different parties to the

deceased testator.

(b) That a will has been filed under which certain

of the heirs claim certain of the shares, among which
are the plaintiffs, third parties, who claim 2500 shares.

(c) That no provision is made for Mrs. T. J. Mur-
ray, and
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(d) Certain of the parties are contesting the will.

Therefore, to settle their differences the parties agree

as follows:

(1) That contestants dismiss their proceedings and

permit the will to be probated.

(2) That there should be distributed to the parties

6000 shares, the same to be assigned and distributed

under a decree of distribution of the court wherein the

estate is being probated.

Then follows a list of the different persons who

are to receive these 6000 shares, the widow receiving

3100 shares, James E. Murray and his brother and

sister 1500 shares, the plaintiffs 900 shares and Mrs.

T. J. Murray 500 shares.

(Note of explanation:

The other two heirs, namely, the Golden and Flynn

branches of the family, w^ere settled with by the pay-

ment of the aforesaid sums of $97,000.00 each under

the terms of Exhibits A and B as above pointed out).

In the same paragraph two of this contract is found

a provision that if Mrs. T. J. Murray claims more

than 500 shares, that the first three parties will con-

tribute out of their above mentioned shares enough

to settle with her. It is provided in so many words

that the widow (first party) contribute 51 per cent

and the second and third parties, being James E. Mur-

ray (present defendant) and his brother and sister and

the plaintiffs should contribute 49 per cent—this 49

per cent to be apportioned among the second and

third parties '4n proportion to the amounts in which

they take as foresaid'' (R. 33).



Ninth Circuit 11

This is a very significant, plain and to the point pro-

vision.

Out of the total of 6000 shares, the widow receives

3100 or about 51 per cent—the second party, James E.

Murray and his brother and sister received 1500, and

the third parties 900, making a total of 6000, by adding

Mrs. T. J. Murray's 500 shares.

This provision for contribution is thus perfectly

plain and sensible—it requires if Mrs. T. J. Murray
cannot be settled with for the 500 shares, that any stock

coming to her over and above that amount be contrib-

uted 51 per cent by the widow and 49 per cent by the

two other parties, James E. Murray and his brother

and sister (second party) and the plaintiffs (third

party) ^'in proportion to the amounts which they take

as aforesaid."

Thus—by the plain terms of the contract, if 100

extra shares must be given to Mrs. T. J. Murray in

settlement, the second and third parties shall contrib-

ute 49, and the amount of the 49 shares to be con-

tributed by the plaintiffs would be as 900 is to a total

of 2400. By turning to the 1500 shares received by
James E. Murray and his brother and sister, Marcus
and May Murray, we find that James E. Murray is to

receive 250 shares, Marcus 450 and May 800.

Therefore, if 49 additional shares must be contrib-

uted by the second and third parties, it is entirely

proper that the plaintiffs (who receive 900) shall con-

tribute as 900 is to a total of 2400 shares, which is the

total given second and third parties by the contract.
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Now upon what theory is it just and right for the

plaintiffs to so contribute their proportion of shares, if

on the side and outside of the agreement entirely and

unknown to the plaintiffs, this disputed 4000 share

certificate is to be split up between the widow and

James E. Murray—thus making the second parties'

total 3500 shares in the company as against the amount

plainly set forth in the contract namely, 1500 shares.

(3) In paragraph three of the contract it is pro-

vided that if upon compromising with the children of

Mrs. T. J. Murray any sums remain from the proceeds

of the 500 shares, it shall ^^go and belong to the par-

ties of the second and third parts in the proportion in

which they take the stock in said Monidah Trust, as

herein provided."

Thus, we have a second provision recognizing that

the basis of the entire distribution of the assets of

Monidah Trust shall be upon the 6000 shares, and that

should any advantage come to the second and third

parties, James E. Murray and his brother and sister

on the one side and the plaintiffs as third parties on

the other, that it shall be divided among them as they

take stock under this contract, namely, 900 parts to the

plaintiffs and 1500 parts to the defendant, James E.

Murray, and his brother and sister.

The same argument, of course, follows, namely, that

the parties had no intent whatever to use in any way

the 4000 share certificate as a basis for distributing

the assets of the company.

By Exhibit A-1 (E. 40), the second main agreement

of October 10, 1921, we find that the first three parties

in Exhibit A (just referred to) formulate among them-
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selves a plan of distribution of all assets of Monidali

Trust.

Only the first three parties to the former and con-

temporaneous contract, Exhibit A, are parties to this

agreement—because the fourth and fifth parties, name-

ly the Golden and Flynn parties, have been settled with

by a cash payment of $97,000.00.

Thus, we see the first three parties, namely (1), the

widow, (2) James E. Murray and his brother and

sister and (3) the plaintiffs, are providing for liquida-

tion in accordance with their interests in the company

given to them by the contemporaneous agreement just

mentioned.

On pages 40-41 of the record we have the following

significant and important preambles or recitals, name-

ly:

''WHEREAS, contemporaneously with the exe-

cution of this agreement, the parties hereto have

entered into another agreement, bearing even

date herewith defining their interests in the

capital stock of Monidali Trust, a Delaware cor-

poration, which said agreement is hereby referred

to and made a part hereof with the same force

and effect as if set at length herein,

AND WHEREAS, it is the desire of all parties

hereto to liquidate the assets of the said Monidali

Trust and after the payment of its debts to ap-

portion and divide its properties among its stock-

holders according to law'' (R. 40-41).

Thus, we submit, that two main defendants, the

widow Mary Murray, and the cousin, James E. Murray
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(the two who got their heads together after these set-

tlement agreements and split up the 4000 shares be-

tween them) recognizing and reciting in words of the

plainest import that they have just executed an agree-

ment '^bearing even date herewith defining their in-

terests in the capital stock of the Monidah Trust,"

and that it is their desire ^Ho liquidate the assets'^

after payment of its debts *^and divide its properties

among its stockholders according to law."

On the same page of the record and by paragraph

one is found the express language directing that the

court having jurisdiction of the deceased testator's

estate shall distribute ^*the capital stock" of the com-

pany to the parties '^entitled thereto in accordance with

said other agreement above referred to," and that the

company's assets shall then ''be divided amongst its

then stockholders in the proportion in which they then

own stock." The board of directors are authorized to

convert certain properties into cash and distribute ''to

the said stockholders in the proportions to which they

are entitled."

At the top of page 42 in the same paragraph is a

further provision that the mining properties be sold

by the board and the cash proceeds "shall thereupon

be divided between the said stockholders in proportion

to their respective interests."

The defendants were represented by lawyers of abil-

ity when these contracts were drawn, approved and

signed.

Laying that consideration aside—what would any

ordinary, fair minded business man of average intelli-

gence understand by such language, when it is recited
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that the parties have just defined their interests, by a

contemporaneous agreement, in the stock of the com-

pany, that they desire to liquidate its assets among its

stockholders and then use language requiring distribu-

tion by the board among its ^'then stockholders in the

proportion which they then own stock,'' and ^^be di-

vided between the said stockholders in proportion to

their respective interests."

We respectfully submit, that these two well pre-

pared contracts carefully point out that the widow's

shares shall be 3100 in number and James E. Mur-

ray's shares 250 in number and the plaintiffs 900 in

number, and that they cannot be construed to permit

the widow to increase her number of shares to 5100,

James E. Murray his number to 2250, while the plain-

tiffs' 900 remain the same. In this way at least $50,-

000 of the plaintiffs' money was given away without

their knowledge.

At the end of paragraph 4 (R. 45) it is required

that the parties go before the probate court having

jurisdiction over their uncle's estate and apply for a

distribution ''of the capital stock of the Monidah Trust

to which they are respectively entitled."

This was done by the parties and the petition for dis-

tribution is found at pages 48-55 of the record.

This petition follows the directions of this provi-

sion of the contract of October 10, 1921, and asks dis-

tribution of the 6000 shares in precisely the same pro-

portions and amounts as set forth in the contract. Ex-

hibit A.
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The petition by paragraph four (R. 50) quotes the

provision of the will in the testator's words reciting

that he is ^^the owner of all of the issued shares of

the capital stock" of the Monidah Trust and has exe-

cuted various certificates and bequeaths them to the

persons to whom he has had them issued, etc.

Then follows in the petition for distribution by para-

graph 5 this significant language ^^that all of the per-

sons having any interest in the said certificates and

the said stock of the said Monidah Trust, on the 10th

day of October, 1921, entered into a certain agreement
* * * and petitioners then ask that the 6000 shares be

distributed to them in accordance therewith. Then

follows the itemized list of the heirs and shares to each

exactly as it was in the agreement of October 10, 1921.

The point on this is—that the only theory upon which

the widow, Mary H. Murray, could possibly take or

receive any part of the 4000 share certificate was that

it formed a part of the estate of her deceased husband

and fell to her as residuary legatee.

No part of these 4000 shares was ever assigned to

any person by any decree of the court having juris-

diction over the estate of the deceased, James A. Mur-

ray.

The thought might occur to anyone reading this

record and the facts surrounding this subsequent, sur-

reptitious act of the defendants in dividing up the

4000 share certificate, that it was a rather poor effort

to make the value of deceased's estate considerably less

for taxation purposes. This result would obviously fol-

low if on the side the defendants, Mary Murray,
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and James E. Murray, by a consent decree in the court

trying the title to the 4000 share certificate made it

appear that the shares did not belong to the estate

but to a donee during the lifetime of the deceased. By
such a scheme, if this was the intent of the two parties,

two-fifths of all the value of Monidah Trust would have

been distributed free of inheritance taxes.

However that may be, we submit the device has

harmed the plaintiffs to the extent of $50,000.00 in

cash on account of assets already distributed, as

pointed out on page 2 of our main brief.

The defense of laches is raised.

Under the facts in this case we think Nave-McCord
Company v, Ranmey, 29 F., 2nd, 383, 391 (8 C. C. A,),

is peculiarly applicable.

The court of appeals in its opinion said:

^* These were her own people—her father had

made her brothers trustees of her estate; her

uncle was her father's partner; his son. Col.

McCord, was her cousin. They were naturally

the last persons on earth whose acts she would

feel called upon to investigate. She rightfully

had far greater confidence in their business

judgment than in her own. Unless, therefore,

the mere lapse of a long period of time con-

stitutes laches, we do not see how that doctrine

can properly be invoked against her.''

We respectfully submit the decree of the district

court should be reversed—and ask that it be directed

to try the case on its merits—both branches of the
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controversy in one action if this court deems proper

—

and duly separated if its opinion is otherwise on the

point of misjoinder.

WILLIAM LUCKING,
NAT SCHMULOWITZ,
Attorneys for Appellants,

GAVIN McNAB, SCHMULOWITZ,
WYMAN, AIKINS & BRUNE,

GEORGE B. HARRIS,

Of Counsel.
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BRIEF FOR APPELLEES.

This is an aj)peal taken by the appellants from a

final decree made and entered in favor of appellees

based upon an order dismissiniE^ appellants' second

amended comphiint.

By the original bill of comj)laint filed herein, ap-

pellants sought to obtain a judgment of this court

(a) cancelling certificates representing 4000

shares of the capital stock of appellee Monidah Trust



now held by the appellees, Stuart Haldorn, James E.

Murray and Walter H. Linforth, which shares of

stock w^ere formerly represented by Certificate No.

6 of said Monidah Trust issued to and standing upon

the books of said corporation in the name of the de-

fendant James E. Murray ; and directing that all divi-

dends declared thereon, aggregating $288,000.00 and

accrued interest, be repaid to said corporation, and

(b) adjudging that cei^tain personal property at

the time of the death of James A. Murray, deceased,

standing in the name of May Murray, since deceased,

was property belonging to said Monidah Trust; that

said property was illegally appropriated by and di-

vided between said May Murray and appellee Mary

H. Murray (widow of James A. Murray, deceased)

and directing its return to said Monidah Trust. (Rec.

84.)

The appellees before this court constitute all of the

defendants in the action excepting James E. Murray,

who is a resident of Montana, and who has never been

served with process or appeared in this action.

To this complaint motions to dismiss were inter-

posed by appellees upon the grounds, among others,

that no cause of action was stated against any of

them and that there was a clear misjoinder of causes

of action as well as of parties defendants. (Rec. 84.)

These motions were subsequently sustained by the

court upon the sole ground of misjoinder of causes

of action. (Rec. 84.)

Thereafter an amended complaint was filed by ap-

pellants, from which all of the allegations contained



in the original complaint relating to the alleged mis-

appropriation of personal property by said May Mur-

ray, niece, and Mary H. Murray, widow of deceased,

were eliminated. (Rec. 84-5.) To this amended com-

plaint motions to dismiss were again filed by the ap-

pellees. (Rec. 85.) Thereafter the lower court, hav-

ing become convinced as a result of a more exhaustive

presentation of the law and the facts, that no cause

of action was or could be stated against appellees, en-

tered its decree granting the motions to dismiss such

amended complaint. (Rec. 85.)

Subsequently appellants filed a second amended

complaint against appellees and defendant James E.

Murray in which it reproduced and amplified all of

the allegations contained in the original complaint,

again importing into the case the alleged cause

of action based upon the misappropriation of said

personal property. (Rec. 7-72.) To this second

amended complaint motions to dismiss were inter-

posed in which it was not only asserted that no cause

of action was stated against any of the appearing de-

fendants, but that there again appeared to be a mis-

joinder of causes of action as well as a misjoinder of

parties defendants. (Rec. 72-80.) Other grounds of

attack w^ere specified in said motion to which attention

will hereafter be directed. These motions were sub-

sequently granted by the lower court and a final de-

cree entered dismissing the action, from which the

pending appeal was taken. (Rec. 80-1.)



FOREWORD.

James A. Murray died testate on May 11, 1921,

leaving as his heirs appellee Mary H. Murray, his

widow, and certain collateral relations, including ap-

pellants, who are some of the children of Daniel Mur-

ray, a deceased brother. Contests were filed to the

will of decedent by certain of his heirs and threatened

by others, including appellants. An action was com-

menced in San Francisco by defendant James E.

Murray against the estate of decedent, and appellees,

Mary H. Murray, his widow, Stuart Haldorn, his

stepson, Monidah Trust, a corporation, and Crocker

National Bank, to quiet his asserted title to 4000

shares of stock of said Monidah Trust represented by

Certificate No. 6, which at the time of the decedent's

death stood in the name of said defendant James E.

Murray. Another action of the same character and

to accomplish the same purpose had been commenced

by defendant, James E. Murray, in another jurisdic-

tion.

It was also assei'ted by appellee Mary H. Murray,

decedent's widow, that the specific bequests contained

in testator's will, in which the decedent had attempted

to dispose of certain shares of the stock of said

Monidah Trust, claimed to be owned by him, were

void and ineffective and that therefore, she, as sole

residuary legatee and devisee under said will, subject

to administration upon said estate, was the owner not

only of all of said shares of stock, but in addition

thereto all other property owned by decedent at the

time of his death.



While this litigation was pending a compromise

was effected by the execution of two written agree-

ments, to each of which appellants were parties and

in the execution of w^hich api)ellants joined. Two
other compromise agreements entered into between

Monidah Trust and certain other heirs of decedent are

referred to in the principal one of these two compro-

mise agreements executed by appellants and specifi-

cally made part thereof. These agreements are there-

fore binding on appellants. The execution of all these

agreements is conceded by appellants. Each of them

is made part of their second amended complaint.

Their integrity is not challenged. Their execution is

not sought to be avoided. Their provisions are clear,

definite and unequivocal. No ambiguity of any char-

acter is imputed to any of them. In fact, appellants

assert that the alleged acts complained of were in vio-

lation of the terms of these instriunents.

The exact interest of appellants in the property

left by decedent, James A. Murray, is definitely de-

scribed and determined in these agreements. It is

conceded that they are lacking in any interest in this

property, excex^ting such as w^as assigned to them in

said agreements. The agreements likewise define

what real and personal property belongs to Monidah

Trust and what property is owned by the estate of

decedent. In their execution every shareholder and

prospective shareholder of Monidah Trust under

said agreements participated. The provisions of these

agreements therefore control and determine the right

of appellants herein, regardless of any conclusions or
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assertions found in their pleading here under consid-

eration.

It is obvious tlierefore that the basis and foundation

of appeUants' chiinis against appellees and defend-

ant, James E. Murray, are these agreements, and that

imless they provide for the return to the treasury of

Monidah Trust of its 4000 disputed shares and the

cancellation of the certificate by which they were then

represented, and unless they further show that Monidah
Trust is entitled to the property sought to be recov-

ered, formerly (Maimed by May Murray, no cause of

action in their favor or in that of Monidah Trust
exists.

Appellants contend, in accord with the holding of

the lower court, that the agreements not only disclose

that no reduction in the capital of Monidah Trust was

contemplated, but on the contrary expressly recite and

agree that its capital is $50,000, divided into 10,000

shares, and give recognition to the legal existence of

the disputed certificate for 4000 shares, as well as

its ownership by others than appellants. Further-

more, that by the express agreement of the parties, it

was definitely agreed that no part of the property

claimed by May Murray belonged to the Monidah

Trust, but on the contrary its ownership by the estate

of James A. Murray, deceased, is conceded.

STATEMENT OF FACTS.

An understanding and appreciation of the compro-

mise agreements executed by the parties, containing



recitals of facts indisputable in character, which can-

not be varied by the conclusions of the pleader, must

necessarily control the determination by this court of

the pending appeal. To assist this court in reaching

such understanding, we purpose directing its attention

to those p]X)visions of the compromise agreements

which, among other things, define the property rights

and interests of the parties to this litigation, and in

addition thereto, to some of the facts revealed in ap-

pellants' second amended complaint, which in our

judgment will quickly demonstrate an entire absence

of merit in appellants' claims.

James A. Murray, a resident of Monterey County,

California, and the owner of considerable property,

died on May 11, 1921. (Rec. 8.)

On January 26, 1921, the deceased executed a will

in which he bequeathed to certain persons certain

shares of the capital stock of Monidah Trust, a cor-

poration, in whose names he had caused to be issued

certificates representing the shares so bequeathed to

them. By the residuary clause of his will he devised

and bequeathed the whole of his estate

^ together with any legacy which had failed for

the want of a taker or which shall fail for any
reason whatsoever"

to his wife (one of the appellees herein) Mary H.

Murray. (Rec. 50-1.) On May 21, 1921, this will was

filed for probate with the Superior Court of Monterey

County by W. S. K. Brown, the executor therein

named, who was thereupon appointed special adminis-

trator of said estate. (Rec. 8-9.)
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Certain of the heirs of the deceased subjected this

will to attack while others, adversely to the estate,

asserted title to certain of the shares of stock of Moni-

dah Trust previously owned by deceased. (Rec. 9,

11-12.) One of the certificates of stock issued by

Monidah Trust, a cor])oration was Certificate No. 6

dated March 14, 1905, representing 4000 shares.

Ownership of this certificate was claimed by defend-

ant, James E. Murray, who asserted that it had been

endorsed and delivered to him by the decedent in his

lifetime and therefore constituted no part of his

estate. (Rec. 11.) This certificate also stood of rec-

ord on the books of Monidah Trust in the name of

said James E. Murray. (Rec. 43.) Stuart Haldorn,

the stepson of deceased, and the son of Mary H. Mur-

ray, his widow, also claimed that he was the owner of

said Certificate No. 6, upon the s^round that said certi-

ficate, to,2^ether with a number of other certificates

representing shares of said stock had been found in

an envelope upon which was endorsed his name. (Rec.

11.) Mary H. Murray, the widow of deceased, also

claimed ownership of said Certificate No. 6 as the

residuary legatee in the w411 of deceased. (Rec. 11.)

In order to permit these various certificates to be

available when title thereto was adjudged or the ex-

isting disputes adjusted, the Superior Court of Mon-

terey County, in which the administration proceed-

ing was pending, with the consent of the interested

parties, directed their deposit with the Crocker Na-

tional Bank, to be held by it subject to its order,

which was accordingly done. (Rec. 11, 12.)



On July 29, 1921, defendant, James E. Murray, in-

stituted an action in the Superior Court at San Fran-

cisco against W. S. K. Brown, as special administra-

tor of the Murray estate. May H. Murray, decedent's

widow, Monidali Trust, Stuart Haldorn, and the

Crocker National Bank, as depository of Certificate

No. 6, to obtain possession thei'eof and to have his

title thereto given judicial recognition. (Rec. 12.)

Prior to October 10, 1921, May Murray, of Seattle,

"Washington, a niece of deceased, and a sister of de-

fendant, James E. Murray, claimed to own, as a gift

from said deceased made to her during the latter

months of his lifetime, a number of notes, judgments

and certificates of deposit aggregating in value up-

wards of $300,000, which appellants allege belong ''in

large part'' to said Monidah Trust. (Rec. 19.)

As has already been shown, appellee Mary H. Mur-

ray, widow of deceased, w^as named as residuary

legatee in his will. According to its terms, she not

only took the entire residue of the estate of her de-

ceased husband, but likewise any legacy

'Svhich shall fail for anv reason whatsoever."
(Rec. 51.)

If the will of the deceased were upheld, she not only

became entitled to the residue of the estate, but like-

wise was in a position to attack the sufficiency of any

of its provisions relating to shares of stock of

Monidah Trust. If the will was avoided, as the widow

of deceased, she was entitled to one-half of his entire

estate.
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Under the circumstances above mentioned and for

the purpose of avoiding litigation that would be both

protracted and expensive, the various interested par-

ties conchided to and did effect a compromise of all

pending and threatened litigation affecting the estate

of James A. Murray, deceased, and its assets, the will

of deceased, and the stock of Monidah Trust.

This compromise is reflected by the execution of

four written instruments which are attached to and

made a part of appellants' second amended complaint.

These agreements, in the order in w^hich they were

executed, are as follows:

Agreement dated October 10, 1921, executed by

Monidah Trust, as first party, and Anna M. Flynn

(half sister of said deceased), as second party. (Rec.

64-68.)

Agreement dated October 10, 1921, executed by

Monidah Trust, as first party, and Anna M. Golden,

et al., (nieces and nephews of deceased). (Rec. 68-

72.)

Agreement dated October 10, 1921, which was ex-

ecuted by all of the heirs of James A. Murray, de-

ceased, (with the exception of the children of T. J.

Murray, a deceased brother, for whom provision w^as

made in the agreement for Stuart Haldorn, a stepson

of said deceased, and all of appellants. (Rec. 26-

40.)

Agreements dated October 10, 1921, executed by

Mary H. Murray, w^idow of deceased, as first party,

James E. Murray, Marcus M. Murray and May A.

Murray, as second parties, and appellants herein and
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a brother and sister of appellants, who apparently

refused to become parties to this proceeding, as par-

ties of the third part. (Rec. 40-48.)

That all of the conflicting claims made to the estate

left by James A. Murray, deceased, as well as to the

property claimed to belong to said estate, w^ere in-

tended to be and in fact were settled by the execution

of these agreements is disclosed by the allegations con-

tained in paragraph II of appellants' second amended

complaint. (Rec. 9), w^here it is alleged:

^^That thereafter by agreement of all parties in

w^riting and dated October 10, 1921,''

said will was admitted to probate.

That whatever interest appellants have in or to any

of the property belonging or claimed to belong to the

estate of James A. Murray, deceased, is admitted by

appellants to be disclosed and measured by the agree-

ments above referred to, is further shown by the al-

legation :

^'Copy of said agreement and supplemental
agreement of October 10, 1921 are attached here-
to as Exhibit ^A' and by such reference made a
part hereof."" (Rec. 9.)

As we have already stated, the integrity of and

validity of these agreements is given recognition by

the appellants. In fact, appellants expressly assert

that the alleged acts complained of were in violation

of the terms of these instruments. This is shown bv

the allegation

^Hhat thereafter said court ordered a distribu-

tion of lep:acies in said estate in accordance with
said Exhibit A consisting of the shares specifi-

cally mentioned therein to the persons entitled

thereto by said Exhibit A." (Rec. 10.)
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Furthermore

^^And plaintiffs show that by virtue of said
a2:reements, Exhibit A and the decree of distribu-

tion. Exhibit B, it was the duty of defendants to

proceed to a liquidation of all assets of Monidah
Trust among the stockholders of said company
named in said Exhibits A and B and in the pro-
portions therein specified." (Rec. 16.)

Still further

^^and plaintiffs show and claim that by virtue

of said Exhibits A and B and said acts and rep-

resentations that it was the duty of said defend-
ants to have surrendered and cancelled said Cert.

No. 6 for 4,000 shares." * * *

^ * * ^^and plaintiffs show that in makino; said

settlement under said as^reements of October 10,

1921, and withdrawing: the said contest, they re-

lied on the plain purport and intent of Exhibit

A ^ * */' (Rec. 22.)

As further illustrating this situation, part of the

relief demanded by appellants is

'Hhat said agreements of October 10, 1921 be

specifically enforced. ^ * *'' (Rec. 24.)

It foUow^s, therefore, that if the agreements exe-

cuted by appellants and the agreements Exhibits A
and B therein referred to and made part thereof

neither provide nor contemplate the cancellation of

Certificate No. 6 representing said 4000 shares, but

on the contrary expressly recogTiize its continued ex-

istence, no justification exists for the claim asserted

by appellants that by virtue of said agreements it was

understood and agreed that Certificate No. 6 should

be cancelled and the 4000 shares of stock of Monidah

Trust represented thereby should be returned to the

treasury of the company so that from that time for-
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ward the combined interests of all of the parties in the

Monidah Trust should be refieeted by an aggregate

of 6000 shares instead of 10,000 shares of capital

stock, and liquidation made upon that basis.

It likewise follows that if said agreements expressly

provide that the notes, judgments and certificates of

deposit, the ownership of which was claimed by May
Murray, should not be deemed to belong to or form

part of the asserts of Monidah Trust, no cause of ac-

tion for the recovery of such assets on behalf of

Monidah Trust exists or could be stated.

That the agreements foreclose appellants from the

relief sought by them, w^e will now proceed to demon-

strate.

Exhibit A and the agreements

referred to therein neither

provide nor contemplate the

surrender or cancellation of

Certificate No. 6 representing

4000 shares of Monidah Trust

Stock.

In order to settle the pending and threatened w^ill

contests and the pending and threatened litigation

against the estate of deceased, it was obviously neces-

sary to negotiate agreements, in the execution of

which all of said parties would participate. As part

of the settlement, it was agreed that Anna M. Flynn,

decedent's half sister, and the group of heirs known

as the ^^ Golden" group, (nieces and nephews of dece-

dent), should each be paid $97,000. Each of these

sums was to be paid by Monidah Trust, the shares of

the capital stock of which were to be distributed
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among the remaining parties to the agreements, in

accord with its provisions, appellees and the remain-

ing members of their group receiving 720 shares.

(Rec. 32.) While all of the agreements relating to

the settlement were executed on October 10, 1921, it

is obvious that the parties insisted upon the agree-

ments between Monidah Trust and Anna M. Flynn,

and Monidah Trust and the so-called ^^ Golden" group

being first executed, because each of these agreements

is referred to and made a part of the main compro-

mise agreement and therein designated Exhibits A
and B. (Rec. 60, 61 : 64-72.)

That they are destructive of appellants' claim, in

so far as they relate to the 4000 shares of Monidah

Trust stock, is readily established by a mere reading

of some of their provisions. With respect to the

capital of the corporation, the first paragraph of

these agreements x>T"ovides:

^^The capital stock of the party of the first part
is $e50,000 divided into 10,000 shares of the par
value of $5.00 per share.'' (Rec. 64.)

And as indicating that the understanding was that

but pm^t of the stock of Monidah Trust was owned by

the decedent, James A. Murray, at the time of his

death, paragraph 2 provides:

^Mames A. Murray in his lifetime and at

the time of his death was the undisputed owner
of a majority of the shares of the capital stock

of said party of the first part." (Rec. 64.)

Each of these agreements further discloses that one

of the matters being settled w^as the claim of James

E. Murray to the 4000 shares of Monidah Trust stock,

each agreement providing that W. S. K. Brown, as
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special acbninistrator of the estate of James A. Mur-

ray, deceased, claims that the deceased was the owner

of all but 4000 shares of the capital stock of said cor-

poration and that

^^ After the death of James A. Murray, his

nephew, James E. Murray, claimed to be the

owner of 4,000 shares of the capital stock of the

party of the first part evidenced by certificates

found amona: the effects of the deceased at the

time of his death and instituted actions in various

courts to determine his ownership of said 4,000

shares. Said actions to determine the ow^nership

of said 4,000 shares of said capital stock are still

pending and undetermined/' (Rec. 65-66.)

Furthermore, each agreement provides:

^^The control of the party of the first part will

be affected by the result of said litigation com-
menced as aforesaid by said James E. Murray
to determine the ownership of said 4,000 shares."

(Rec. 66.)

And after reciting that it w^as for the best interests of

said corporation or of its shareholders that said

pending will contest and litigation ^'affecting the

ownership of said 4000 shares of stock'' and all litiga-

tion between James E. Murray and said corporation

should be compromised, it is expressly agreed

^^Said James E. Murray has this day agreed to

compromise and settle said litigation involving
the ownership of said 4,000 shares of stock and
all other litigation herein referred to by the in-

struments in writins^ contemporaneous herewith
executed bv him and other parties to said action
* * *.'' "(Rec. 66.)

The agreement between Monidah Trust and the so-

called ^^ Golden" group contains identical provisions.

(Rec. 68-72.)
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It will thus be seen that in these two agreements

between the Monidah Trust and certain of the heirs

of the deceased, not only was it not contemplated that

the capital of Monidah Trust should be reduced be-

low 10,000 shares, but on the contrary the capital of

the corporation was expressly declared to be divided

into 10,000 shares.

Turning now to the majn agreement executed by

all of the heirs of James A. Murray, deceased, (ex-

cepting the children of T. J. Murray, a deceased

brother), in which agreement, however, as already

stated, provision is made for them, it immediately be-

comes apparent that for the purposes of the agree-

ment and to enable said compromise agreements to be

effected, 5988 shares were deemed and agreed to be-

long to the estate of James A. Murray, deceased, and

that as to the 4000 shares then represented by Cer-

tificate No. 6, the estate of said decedent should have

no interest whatever therein.

This agreement expressly recites that with the ex-

ception of the children of T. J. Murray, a deceased

brother of James A. Murray, deceased,

^'the parties to this agreement constitute, so far

as knowii to any of the parties hereto, all of the

heirs at laAv of said James A. Murray, deceased."

(Rec. 27.)

After reciting the filing of the will of the deceased

for probate, it is further recited:

''Whereas, under the t(^rms and provisions of

said instrument, the parties of the first j)ai*t claim

to be entitled to all of the stock ownM hi de-

cedent at the time of his death in Monidah Trust,

a Delaware corporation." (Rec. 27-8.)
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It is further recited that certain of the parties to

said agTeement therein named claim title to cei-tain

shares of said stock ''mider said inHtrnment/' (re-

ferring to the will). And as indicating- that the agree-

ment contemplated an adjustment of all differences

existing between the parties, it is stated:

*^Now, therefore, in order to amicably adjust,

compromise and settle their said ditferences, and
the said contest now pending, ^ * ^ it is mu-
tually understood and agreed between the parties

hereto as follows, to wit: ^ ^ ^" (Rec. 29.)

That the only stock to which appellants would be

entitled were the shares of stock to be distributed to

them pursuant to the terms of said agreement, the

title to w^hich was conceded to be in the estate of de-

ceased, and that no certificates of stock were to be

surrendered to the corporation or cancelled is made

manifest by the provisions of paragraph II of said

agreement, reading as follows:

^^The parties hereto agree each with the other

that there shall be distributed to the parties

named in this paragraph, in the amounts set op-

posite their respective names, five thousand nine

hundred eighty-eight (5,988) shares of the capital

stock of the said Monidah Trust, a corporation,

and they hereby request the court having jurisdic-

tion over the probate of the estate of the said

James A. Murray, deceased, to make distribution

of said five thousand nine hundred eighty-eight

(5,988) shares of the capital stock of the said

Monidah Trust, a corporation, to the persons and
in the amounts in this paragraph set forth: and
to that end the said parties agree to execute any
and all necessary assignments to be filed w^ith the

clerk of said court in order that a decree of dis-

tribution may be obtained distrihifting flie stock
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to the persons mid in the amounts in this para-
graph set forth." (Rec. 31.)

'^Said five thousand nine hundred eighty-eight

(5,988) shares are hereby assigned to and shall he
distribtited under the said decree of distribution
to the following named persons in the amounts
set opposite their respective names, that is to

say: * * *."

To William S. Murray, 180 shares,

To Anna Jane Murray, 180' shares.

To Elwood A. Murray, 90 shares.

To Mai'garet Wannemacher, 90 shares.

To Essie Minnick, (now represented by Earl
Minnick, administrator), 180 shares. (Rec. 32.)

The aggregate of the shares to be distributed to

these persons therein named will be found to be 6000

instead of 5988 shares. It thus appears that the agree-

ment necessarily recognized that Certificate No. 6, rep-

resenting 4000 shares, did not and was not deemed to

belong to the estate of the deceased, but was assumed

to belong to one of the parties claiming title thereto.

That the appellants were not to have any interest in

any Monidah Trust stock excepting the stock assigned

to them in the agreement and to be thus distributed

to them is likewise shown by the concluding paragraph

of paragraph II, in w^hich it is provided:

^^That the parties of the s£cond, third, fourth
and fifth parts by the execution hereof waive and
disclaim, in favor of Mary H. Murray, one of the

parties of the first part, and do hereby assign,

transfer and set over to her, any interest, claim,

or demand, of ivhatsoever nature or description in

any portion of the estate of said James A. Mur-
ray, deceased, other than the shares of Monidah
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Trust to he distributed to them under this agree-

ment; aiid agree that all of the remainder of said

estate, other than the shares of stock herein men-
tioned, shall be considered a portion of the residu-

ary estate of said deceased, and shall pass upon
distribution to the said Mary H. Murray/'
(Rec. 33.)

And that the shares of stoe]^ thus assigned and to

be distributed to them shoukl be received in full satis-

faction of all of their respective claims against the

estate of said deceased is pointed out in paragraph

VIII, reading as follows

:

''It is agreed by and between the parties hereto
that the foregoing provisions for the parties of

the second, third, fourth and tifth parts shall be
in full satisfaction of any and, all claims against
the estate of the said James A. Murray, deceased,
whether arising from or grotving out of said in-

strument filed for probate as such tvill, or arising

from or growing out of their claims of heirship
to the said James A. Murray, deceased/' (Rec.

36.)

It will thus be seen that nowhere in the agreement,

Exhibit ''A," is there any suggestion or intimation

that the 4000 shar»:^s of the capital stock of Monidah

Trust, then represented by Certificate No. 6, should

be surrendered up and cancelled, and certainly if such

purpose was contemplated by the parties, it would

have found expression in some part of this agreement.

The absence alone of any such provision destroys the

very basis of appellees' claim.

But, fortunately for appellees, at the same time and

as part of the same transaction, Mary H. Murray,

the widow of the deceased, and the appellants in this
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ease, with others, entered into and executed a supple-

mental agreement known as Exhibit '^A-l/' This

agreement upon its face discloses that while the 6000

shares, the subject-matter of Exhibit ''A," were shares

then belonging to the estate of James A. Murray, de-

ceased, and subject to distribution as therein provided,

that the estate of James A. Murray, deceased, had no

title whatever to Certificate No. 6 representing 4000

shares, which obviously was the reason why it was not

specifically mentioned in Exhibit *'A." This agree-

ment, (Exhibit "A-V), expressly provides:

^^As soon as practicable after distrihidion in

the matter of the estate of James A. Murray, de-
ceased, ^ * * of the capital stock of said Monidah
Trust to the parties entitled thereto, m aceor^dance

tvith said other agreememt ahove referred to, the

assets of said Monidah Trust after the payment
of debts, shall be divided among its then stock-

holders in the proportion in which thev then own
stock. * * *'' (Eec. 41.)

^ ^Unless with the consent in writing of all par-

ties hereto first had and obtained, there shall be

no stockholders' meeting of said Monidah Tnist
prior to the first Monday in June, 1922. Prior to

said time, and ns soon thereafter as practicable,

the party of the first part agrees to take such pro-

ceedings as may be necessary to have distrihvted

to her by the Court having jurisdiction of the

probate of the estate of the said James A. Murray,

deceased, one thousand (1,000) shares of the

capital stock of said Monidah Trust. When said

stock shall have been so distributed to her, the

said paHy of the first part agrees to pool said

stock along with the four thousand (4,000) shares

of stock in said Monidah Trust, now evidenced bif

Certifieate No. 6, issued hy said corporation, and

with the three (S) shares of stock now standing

of record on the hooks of the said Monidah Trust
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m the name of the said James E. Murray. The said

stock, thus ag^'egating five thousand and three

(5,003) sliares, constituting a majority of the

capital stock of said Monidah Trust to be pooled

for the election of directors of said Monidah Trust
as hei'cin provided until the objects and purposes
of this agreement shall be fully performed and
carried into effect, and the parties hereto agree

one with the other, to hereafter endorse or trans-

fer said five thousand and three (5,003) shares

of the capital stock of said Monidah Trust. * * *''

(Rec. 43-4.)

Further along, Mrs. Murray agrees that tlie execu-

tor of the will of James A. Murray, deceased,,

^Svill not vote at any stockholders' meeting any
of the capital stock of the said Monidah Trust,

BELONGING TO THE ESTATE OF THE SAID JaMES A.
MuREAY^ DECEASED^ at any stockholders' meeting
or meetings of said Monidah Trust, other than
and in accordance with the tenns of this agree-

ment, * ^ * in the event of the said executor vot-

ing or attempting to vote any stock in said

Monidah Trust owned by the estate of the SAro

jA:\rEs A. MuRBAY, DECEASED, Contrary to the terms
and provisions of this agreement." (Rec. 44-5.)

It is then provided that at the expiration of four

months from the admission to probate of the will of

said deceased, the parties will

''apply to said Court for a distribution of the

capital stock of the Monidah Trust to which they

are respectively entitled." (Rec. 45.)

Under the terms of agreement. Exhibit ''A," Mary

H. Murray, widow of deceased was entitled to have

distributed to her from the shares of stock owned hy

the estate 3100 shares. Under agreement. Exhibit

'' A-1," prior to the first Monday in June, 1922, she was
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required to take such pi'oceediugs in the matter of the

estate of her deceased husband as would bring about

the distribution to her of ]000 shares of the 3100

shares, so that said 1000 shares could he added to the

4000 shares represented by Certificate No. 6 and 3

shares standing in the name of James E. Murray for

pooling purposes, which pool should thereafter con-

tinue for a period of at least five years.

From an examination of the very agreements, (Ex-

hibit ^^A" and Exhibit *'A-1,") which must neces-

sarily form the basis of whatever rights the appel-

lants possess, we have thus demonstrated that:

A. Neither agreement provides that Certificate No.

6 shall be cancelled or any of the 4000 shares repre-

sented thereby shall be surrendered or returned to

the Treasury of the Company, or that the owner or

owners of said 4000 shares of Monidah Trust shall

relinquish his or their ov^mership to any of said shares;

and

(b) The agreement, (Exhibit ^^A-l'')? the execution

of which was participated in by the appellants and

which, in legal effect, was nothing more or less than

a prolongation and part of the agreement, (Exhibit

^^ A"), expressly provides that the 4000 shares of Mon-

idah Trust, represented by Certificate No. 6, shall be

pooled with 1000 shares to be acquired by the appellee,

Mary H. Murray, from the estate of her deceased hus-

band by distribution, and three qualifying shares,

standing in the name of James E. Murray, which pool

should thereafter continue for a period of at least

five years.
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How, under these circustanees, it ean be claimed

by appellants that the 4000 shares represented by

Certificate No. 6 were to be surrendered up and can-

celled, we are unable to conceive. Upon the face of

the agreements, therefore, by which the allegations of

appellants' amended complaint must be controlled, no

cause of action exists or can be stated in appellants'

favor, with respect to these 4000 shares of Monidah

Trust stock.

But as further illustrating the definite understand-

ing that the capital of Monidah Trust was not to be

reduced or the number of its shares interfered with

and that appellants were to receive only the number

of shares of Monidah Trust assigned to them under

the terms of Exhibits A and A-1, which stock was to

go to them through a decree of final distribution to be

thereafter entered in the Murray estate, the subse-

quent proceedings taken pursuant to the compromise

agreements are enlightening. Immediately after the

execution of the compromise agrements, viz. : on Octo-

ber 10, 1921, the will of James A. Murray, deceased,

was admitted to probate and W. S. K. Brown ap-

pointed executor. (Rec. 9.) This was accomplished

according to the allegations of appellants' second

amended complaint

''by agreement of all parties in writing and dated
October 10, 1921." (Rec. 9.)

On October 13, 1921, three days after the execution

of said compromise agreements, an amended com-

plaint was filed in the action then pending involving

the title to said Certificate No. 6 representing 4000
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shares of said Monidah Trust stock, in which W. S.

K. Brown, as executor of the will of James A. Mur-

ray, deceased, was substituted for said Brown as spe-

cial administrator of said estate. (Rec. 12.) There-

after answers were filed to said complaint as amended

by all of the defendants. On the following day, to-wit

October 14, 1921, the action was tried and judgment

entered adjudging that James E. Murray, plaintiff

therein, was the ow^ner and entitled to possession of

said Certificate No. 6 and the 4000 shares of Monidah

Trust stock represented thereby. Said judgment fur-

ther held that none of the defendants had any right

in or to any of said shares of stock. (Rec. 13.)

While it is claimed by appellants in their second

amended complaint, upon information and belief, that

prior to the entry of said judgment James E. Murray,

plaintiff therein, Mary H. Murray, widow of dece-

dent, and Stuart Haldorn, her son, entered into a

'^secret and collusive agreement and understand-
ing whereby they agreed that said judgment
should be entered nominally aw^arding said Cert.

No. 6 for said 4,000 shares to James Ei. Murray,
but in fact 2,000 shares thereof were to belong to

said Mary H. Murray and to be thereafter trans-

ferred to her,-' (Rec. 9)

this averment is of no legal consequence for the rea-

son, as already shown, that appellants were only in-

terested in the stock agreed to be and actually as-

signed to them and were not concerned wnth what ac-

tion was taken with respect to the 4000 shares agreed

to belong to others. It is apparent, however, from a

reading of the compromise agreements, that the estate

of the deceased was to relinquish any claim that it
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might have to said certificate or the shares repre-

sented thereby.

But even assuming that the 4000 shares represented

by Certificate No. 6 constituted a part of the estate of

James A. Murray, deceased, and that the judgment in

the action instituted by James E. Murray was as be-

tween himself and the estate colhisive and unenforce-

able, nevertheless appellants, by the very terms of

the agreements entered into by them, have no interest

in said stock and therefore have no right to complain

against such judgment. If said 4000 shares of Moni-

dah Trust stock did not belong to James E. Murray

or to Stuart Haldorn, they necessarily must have been

owned by the estate of the decedent. Ownership by

such estate would mean that the stock would be dis-

tributed to Mary H. Murray, decedent's widow, as

residuary legatee, as hereinafter shown.

Under the terms of the compromise

agreements appellee Mary H.

Murray became entitled to all

Monidah stock belonging to the

estate of her deceased husband

other than the shares specifi-

cally therein assigned. Appel-

lants therefore have no interest

in said 4000 shares.

It is conceded that at the time of the death of James

A. Murray, deceased, the capital stock of Monidah

Trust was 10,000 shares, 4000 shares of which were

rejjresented by said Certificate No. 6. It is not

claimed that the capital of this corporation was ever

legally or otherwise reduced. We have already

pointed out that neither agreement contains any pro-

vision, in which it is provided that Certificate No. 6
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shall be cancelled or said 4000 sliaros, or any part

thereof, surrendered or returned to the corporation

or the capital of the corporation reduced. We have

also called the court's attention to the circumstance

that under the terms of the agreement, (Exhibit A),

a specific number of shares of Monidah Trust are as-

signed to appellants, which specific shares, together

with certain other shares, aggregating 5988, the

agreements recognize as belonging to the estate of

James A. Murray, deceased. (Rec. 32.)

It will also be seen by a reading of Exhibit A that

no specific disposition is made of Certificate No. 6,

representing 4000 shares of said stock or the 12 shares

of said stock, representing the difference between

5988 shares, specifically assigned, and 6000 shares.

That all of these shares of Monidah Trust were

then actually issued and outstanding and represented

by appropriate certificates cannot be and is not de-

nied. Under such circumstances, even though the

agreements failed to mention or refer, in any man-

ner, to these outstanding shares of Monidah Trust,

the appellants are not interested in their disposition

for the obvious reason that in adjustment of their

rights and claims, they were to receive a specific nmn-

ber of shares of Monidah Trust, certificates repre-

senting which were subsequently delivered to them.

But the ownership and right to the possession of

these shares of stock, not thus specifically assigned by

the agreement, are expressly provided for in the iden-

tical agreement upon which appellants rely. In the

very paragraph in which the appellants and others
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are assigned certain specific shares of said stock, it is

provided

:

^^Tliat the parties of the second, third, (plain-

tiffs herein), fourth and fifth parts, by the execu-

tion hereof tvaive and disclaim in favor of Mary
II. Mitrraijy one of the parties of the first part,

and do hereby assign, transfer and set over to her,

amy interest, claim or demand of whatever natttre

or description in any portion of the estate of

James A. Murray, deceased, other than the shares

of Monidah Trust to be distributed to them- under
tills agreement, and agree that all of the remain-
der of said shares, other than the shares of stock

herein mentioned, shall be considered a portion of

the residuary estate of said deceased and shall

pass, upon distribution, to said Mary H. MurroAj."

(Rec. 33.)

It will thus be seen that so far as the appellants

are concerned, it is immaterial whether this stock

belonged to the estate of James A. Murray, deceased,

or whether its ownership was claimed by other parties

—its ownership and possession ^re of no concern to

appellants.

In strict accord with the terms of the compromise

agreements, and as further evidence of the under-

standing of the parties that the Murray estate was not

interested in the 4,000 shares, it appears that dis-

tribution from the estate of James A. Murrav,

deceased, was obtained by all of the parties interested

in the shares of Monidah stock actually owned by said

estate.

In the petition for distribution, after setting forth

the will of the deceased, it is alleged:

*^that all of the persons having any interest in
said certificates and in said stock of Monidah
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Trust, on the 10th day of October, 1921, entered
into a certain agreement and assignment which
among other things, related to said certificates

and to the 5,988 shares of the stock of said
Monidah Trust belonging to the estate of said

DECEDENT, and in and by Paragraph II thereof
provided as follows." (Eec. 51.)

In the petition is then quoted that portion of said

agreement, Exhibit A, in w^hich disposition is made of

the 5,988 shares of Monidah Trust, the exact number

of shares to which each of appellants is entitled being

specifically set forth. (Rec. 51, 52.) Upon the hearing

of this petition, which occurred on April 29, 1926,

the court distributed all of said shares of Monidah

Trust stock belonging to said estate to the parties

entitled thereto as agreed to in said compromise agree-

ments. (Rec. 56-58.) No appeal having been taken

from this decree, it became final on June 28, 1926.

The fact that appellants have no interest whatever

in the disputed stock is further emphasized by Para-

graph VIII of Exhibit A, in which it is provided

:

^^It is agreed by and between the parties hereto

that the foregoing provisions for the parties of

the second, third, fourth and fifth parts shall be

in full satisfaction of any mid all claims against

the estate of said James A, M'urray, deceased,

whether arising from or groiving out of said in-

strument filed for probate as such will, or arising

frofti or groiving out of their claims of heirship

to the said James A. Murray, deceamd/' (Rec.

36.)

And after providing that certain property shall be

deemed to belong to Monidah Trust, the agreement

further proceeds

:
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^'It is further understood and agreed that any
and all other property^ real, personal or mixed,
standing of record in the name of James A. Mur-
ray or owned by the said James A. Murray at

the time of his death, or in which he had any
claim or interest, whether standing of record in

his name, or otherwise, shall be deemed and
treated to be and form part and portion of his

estate." (Exhibit A, Par. X.) (Eec. 38.)

It is therefore made manifest by the agreements

executed by appellants, which must control the deter-

mination of this action, that it was agreed for the

purposes of adjustment that 5,988 shares of Monidah

Trust should be deemed to belong to the estate of

James A. Murray, deceased, and that this stock should

be distributed to the parties thereto in the specific

proportions therein defined and described; that in

satisfaction of all of their claims against the estate of

the deceased, as well as against each other, including

the appellee, Mary H. Murray, each of the appellants

should receive by distribution from the estate of James

A. Murray, deceased, the number of shares specifically

mentioned and hereinabove stated ; and that all shares

of said Monidah Trust, excepting said 5,988 shares

belonging to decedent's estate should be and were

assigned, transferred and set over to the defendant,

James E. Murray.

That such was the definite agreement of the parties

(including appellants) is fui-ther shown by Exhibit

A-1, in Paragraph III of which it is expressly pro-

vided :

'^Unless, with the consent in writing of all

parties hereto first had and obtained, there shall
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be no stockholders' meeting of said Monidah
Trust prior to the first Monday in June, 1922.
Prior to said time and as soon thereafter as prac-
tical, the party of the first part (Mary H. Mur-
ray) agrees to take such proceedings as may be
necessary to have distributed to her by the court
having jurisdiction of the probate of the estate of
said James A. Murray, deceased, 1,000 shares of
the capital stock of said Monidah Trust. When
such stock shall have been so distributed to her,

the said party of the first part (Mary H. Murray)
agrees to pool said stock along with the 4,000
shares of stock in said Monidah Trust, now evi-

denced by Certificate No. 6, issued by said corpo-
ration and with the three shares of stock now
standing of record on the books of the said Moni-
dah Trust, in the name of said James E. Murray.
The said stock, thus aggregating 5,003 shares, con-

stittiting a majority of the capital stock of swid,

Monidah Trust, to be pooled for the election of

directors of said Monidah Trust, as herein pro-

vided, iintil the objects and purposes of this agree-

ment shall be ftdly performed and carried, into

effect. And the parties hereto agree, one with the

other, to hereafter endorse or transfer said 5,003

shares of the capital stock of said Monidah Trust

in such manner, and execute any amd all papers

and documents in regard thereto that mmj be

necessary or advisable, in order to carry into full

force and effect the objects and purposes of this

agreement/'

(Exhibit A-1, Par. Ill, Rec. 43.)

If neither James E. Murray nor Stuart Haldorn

was the owner of said disputed stock, it formed part

of the assets of the estate of James E. Murray,

deceased, and as such and under the residuary clause

of his will, was distributable to his widow, Mary H.

Murray, by whom it was owned subject to administra-

tion upon decedent's estate.
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And as further illustrating the commanding posi-

tion held in the Monidah Trust by Mary H. Murray

and James E. Murray by reason of their stockhold-

ings, it is further provided that

'4f, at the expiration of five years from date

hereof,"

the assets of said corporation have not been fully dis-

posed of, upon the written request of Mary H. Murray

and James E. Murray, they should be disposed of by

division among the stockholders of said corporation

in proportion to their respective interests, or sold and

the proceeds thus divided. (Rec. 44.)

If, after reading the agreement (Exhibit A), any

possible doubt exists in the mind of the court respect-

ing the exact interest of appellants in the Monidah

Trust stock or the continued existence of its 4,000

shares, then represented by Certificate No. 6, it must

be dispelled by recourse to the language used in agree-

ment (Exhibit A-1) to which reference has just been

made. How the 4,000 shares represented by Certificate

No. 6 could be pooled for a period of five years and at

the same time lack tangible existence by surrender to

the corporation is beyond our powers of conception.

Under the agreement, the personal

property claimed by May Mur-

ray formed no part of the

assets of Monidah Trust.

With respect to the property claimed by May
Murray, it is charged that prior to October 10, 1921,

May Murray of Seattle claimed to owm as a gift from

said James A. Murray during the last months of his

lifetime a large amount of notes, judgments and cer-
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tificates of deposit aggregating upwards of $300,000.00,

the exact nature of which appellants are uninformed,

but charge belonged in large part to said Monidah

Trust. (Rec. 19.) It is then alleged that an action

was filed by May Murray against the estate of the

deceased, in which judgment was rendered, adjudging

that she was entitled to the whole of said property, as

sole owner. (Rec. 19-20.) It is subsequently alleged

that at a later date, this property was secretly and

collusively divided between Mary H. Murray, (widow

of deceased), and said May Murray; that subsequentl}^

May Murray died and that a large part of this prop-

erty came into the possession of her brother, James E.

Murray. (Rec. 20.)

From the pro^dsions found in Agreement, Exhibit

**A", it is obvious that in effecting a comjDromise of

their respective claims, the parties had in mind not

only the 4,000 shares of Monidah Trust stock, evi-

denced by Certificate No. 6, but likewise this personal

property claimed to be ow^ned by May Murray, niece

of the deceased, and that they intended by the execu-

tion of the compromise agreements not only to

definitely determine the status and ownership of the

Monidah Trust stock, but that they also intended to

specifically define w^hat property should be deemed to

belong to Monidah Tinist and what should belong to

the estate of James A. Murray, deceased, and in so

determining excluded from ownership by Monidah

Trust the personal property claimed to be owned by

May Murray.

In paragraph X of the agreement (Exhibit A) it is

])rovided:
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^^For all purposes of this agreement, it is under-

stood and agreed that the properties mentioned,

descrihed or referred to in ^Schedule A' hereto

annexed and made a part hereof belong to the

Monidah Trust/^ (Rec. 36.)

Appellants omitted Schedule ''A" from the agree-

ment. In the absence of this schedule or any aver-

ment that the property claimed to be owned by May
Murray was described in such schedule, we are jus-

tified in assuming, and this court is compelled to

assume, that such property was not therein described.

Furthermore, if such property had been described or

referred to in said schedule, appellants' pleading

would have alleged such fact and would have claimed

that the property belonged to Monidah Tiiist and

should be turned over to its possession because of the

agreement executed by the parties. An action in the

form of the instant controversy, in so far as it relates

to this property, would never have been instituted.

Aside from the property described in Schedule ^^A",

it is further expressly provided by the terms of this

same paragraph (Par. X) what other real and per-

sonal property should be deemed to belong to Monidah

Trust. (Rec. 36-37.) It is not contended that the

property claimed by May Murray comes within this

provision of the agreement. Appellants' pleading

fails to so allege. In the absence of such allegation,

the presumption must be otherwise. It is then specifi-

cally provided:

'^And it is further understood and agreed that

any and all other property, real, personal or
mixed, standing of record in the mame of James
A, Murray, or owned by the said James A, Mur-
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ray at the thiie of his death, or in which he liad

any claim or interest whether standing of record
in his name, or othenvise, sh(dl be deemed and,

treated to he and> form part amd portion of his

estate/' (Ree. 38.)

That the porsonal property claimed by May Murray

comes within that clause of the agreement just quoted

is obvious. The second amended complaint contains

no allegation to the contran^ If the fact were other-

wise it would have been alleged.

Giving consideration to these provisions of the com-

promise agreement and reading them in the light of

the allegations contained in plaintiffs' amended com-

plaint, and the absence of appropriate allegations

showing that the property claimed by May Murray

fell within those clauses of the agreement in which

the Monidah Trust was either named or referred

to, it must be evident that even though May Murray's

claim of ownership was lacking in verity, the property

affected thereby must be deemed to be property owned

by the estate of James A. Murray, deceased, and as

such owned bv and distributable to his widow as the

residuary legatee under his will. Aside from the

executor of the will of deceased, his widow alone was

concerned with this property and the disposition of

the May Murray action. Under such circumstances,

neither the character of judgment entered in the May

Murray action or the ultimate disposition of the prop-

erty w^as of any concern to appellants. Unless the

property belonged to Monidah Trust, neither appel-

lants nor Monidah Trust are interested in its dis-

position.
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Even though sonic donbt should exist as to whether

the proi3ei'ty, referred to in that portion of the agree-

ment hist above quoted, does oi* does not include the

personal property claimed to be owned by May
Murray, nevertheless no cause of action is stated so

far as this phase of the controversy is concerned, for

the reason that the second amended complaint does

not show, either expressly or by implication, that said

personal property herein sought to be recovered comes

within or is referred to in those portions of paragraph

X of said agreement defining what property shall be

deemed to belong to said Monidah Trust. As has

already been stated, this agreement was executed by

all parties owning or claiming to own any of the

shares of Monidah Trust. Its execution was joined in

by appellants. The Monidah Trust itself was a party

to the compromises effected by its execution of the

two agreements mentioned in said Exhibit "A", and

therein referred to as Exhibits ^^A" and ^^B'\

Furthermore, the conduct of the interested parties

following the execution of the compromise agreements

likewise discloses that the understanding was that

neither appellants nor Monidah Trust had any interest

in this property. According to appellants' second

amended complaint:

''said May Murray caused to be filed in the

Superior Court of the State of California, in and
for the City and County of San Francisco, a com-
plaint to quiet title to said notes, judgments and
certificates of deposit, making said W. S. K.
Brown as executor, etc., defendant.'' (Rec. 20.)

It is further alleged that this complaint was filed on

October 11, 1921. Inasmuch as Brown Avas not
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appointed executor of the will of decedent until after

the execution of the compromise agreements, although

on the same date, the commencement of this action

must have been pursuant to and in order to effectuate

the compromise.

On October 13, 1921, an answer to said complaint

was filed by Brown as executor of Murray's will, and

on October 14, 1921, a trial occurred, as a result of

which a decree was entered adjudging that May
Murray was the owner of these notes, judgments and

certificates of deposit. (Rec. 20.)

The fact that this action was brought against the

estate of the decedent and not against the Monidah

Trust is a persuasive circumstance that the under-

standing of the parties was that by virtue of the

agreements, if for no other reason, Monidah Trust

had no interest in this property.

Upon these facts thus disclosed by appellants' second

amended complaint and by the agreements attached

thereto and made part thereof, it must be apparent

that no cause of action either exists or can by any

possibility exist in favor of appellants. It could be

conceded that charges are contained in the pleading

under consideration, which in the absence of the agree-

ments above mentioned might be sufficient to compel

appellees to proceed to a trial. Inasmuch as appel-

lants' rights, however, were not only definitely deter-

mined, circumscribed and defined by the agreements

upon which they rely, but were created thereby, allega-

tions and charges contained in appellant's second

amended complaint at variance with the recitals and



37

covenants contained in such agreements must be dis-

regarded.

While these agreements, read in the light of the

conceded facets, in our judgment require an affirmance

of the decree made bv the court below, for the further

gTiidance of this court we are directing its attention to

certain legal principles w^hich w^e believe are applicable

to the pending controversy as well as to certain of its

phases emphasized by appellants in their pleading

as well as in their briefs.

LAW ARGUMENT.

I.

THE INTEGRITY OF THE COMPROMISE AGREEMENTS BEING
UNASSAILED, THEIR RECITALS AND COVENANTS ARE
CONCLUSIVE BETWEEN THE PARTIES AND CANNOT BE
VARIED, ENLARGED OR CONTRADICTED BY THE ALLEGA-
TIONS CONTAINED IN PLEADINGS OR BY PROOF UPON
THE TRIAL.

We have already pointed out in the statement of

facts the recitals and covenants contained in the

various compromise agreements, establishing beyond

question that it was never contemplated that the capi-

tal stock of Monidah Ti-ust should be reduced, but on

the contrary its 4,000 shares foimerly represented by

Certificate No. 6 should continue to exist, and that the

parties agreed that the property claimed by May
Murray did not belong to or form part of the assets

of Monidah Trust. That these recitals and covenants

are conclusive as between the parties and cannot be
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varied by allegation or proof has boon dc^finitoly

settled.

Section 1962, su])d. 2, C. C. P.;

First Federal Trust Co. v. Stockfeth, 58 Cal.

App. (Adv. Shoots) page 1135;

TIeidt V, Minor, 113 Cal. 385;

Knoch V. Haizlip, 163 Cal. 146;

National Hardtvare Co, v. Sherwood, 165 Cal. 1

;

Harding v, Bohinson, 175 Cal. 534

;

Moore v, Gould, 151 Cal. 723

;

Pierce v. Whiting, 63 Cal. 538

;

Withers v, Bousfield, 42 Cal. App. 304.

It is equally well settled that where a contract is

free from ambiguity, parol evidence is inadmissible

to aid in its interpretation and that the intention of

the parties must be gathered from and determined by

the written instrument.

In

Yuba Invest. Co. v. Yiiba Consol. Gold Fields,

199 Cal. 203,

the court said:

^^On the former appeal this court decided in

accordance with the defendant \s contention that

the deed from O'Brien to the United States con-

veyed the fee and that parol evidence was inad-

missible to explain its terms or aid in its inter-

pretation for the reason that its provisions were
clear, plain and unanibignous.'' (p. 206.)

Later on, in its opinion, the court further said

:

^^On the former appeal it was decided that the

terms of the deed of December 6, 1901, were plain

and tmamhiguotts and that parol evidence was for

that reason inadnussihle to add tliereto or detract
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therefrom, or to indicate the intention of the

parties.'' (p. 209.)

Hefner v. Gross, 179 Cal. 742; •

Fitzgerald v. County of Modoc, 164 Cal. 493;

Beall V, Fisher, 95 Cal. 565;

Riley v. North Star etc., 152 Cal. 549

;

Empire Investment Co, v. Mort, 169 Cal. 732

;

Germain Fruit Co. v. Armsby, 153 Cal. 549

;

Peterson v. Chaix, 5 Cal. App. 525

;

Dollar V. International etc, Corp,, 13 Cal. App.

331;

McDonald v, Poole, 113 Cal. 437;

Section 1856, C, C, P. (Cal.)
;

Section 1625, C, C, P. (Cal.).

II.

THE COMPROMISE AGREEMENTS BEING NEITHER AMBIGU-
OUS NOR UNCERTAIN THEIR CONSTRUCTION BECOMES
A QUESTION OF LAW FOR THE COURT.

The execution by appellants of the compromise

agreements is admitted. It never has been and is not

now claimed by appellants that these compromise

agreements are not clear, certain and definite in their

terms. No latent infirmity is imputed to them. Under

such circumstances, th(» construction of these agree-

ments, as well as their meaning, is a question of law

for the court, and tenders no issue of fact.

In

Ringrose v, W, d J, Sloane, 272 Fed. 445, at

447,

it is said

:
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*'Tliis writing is susceptible of interpretation
from its terms. As it contains no ambiguous
expressions or technical words calling for the
aid of parol evidence to explain and of a jury to

determine their meaning * * * its construction
was for the court.''

See also

:

Goodspeed v. Law, 260 Fed. 497, at 504

;

Hurin v. Electric Vacuum etc, Co., 298 Fed. 76

;

Brown etc, Co, v, Koss etc, Co,, 4 Fed. (2d)

682, at 685

;

Green v, Soule, 145 Cal. 96

;

Pearson v. Potter Co,, 10 Cal. App. 249.

III.

THE AGREEMENTS THUS EXECUTED BY APPELLANTS (EX-

HIBITS A AND A-1), INCLUDING AGREEMENTS A AND B

AS SO DESIGNATED IN EXHIBIT A, THE VALIDITY OF

WHICH IS CONCEDED, DEFINE AND LIMIT THE OBLIGA-

TIONS OF THE PARTIES.

In

Arthur v. Baron DeHirsch Fund, 121 Fed. 791,

at 796, (C. C. A.),

it is said

:

^^Where parties have entered into written

engagements which industriously express the

obligations which each is to assume, the court

should be reluctant to enlarge them by implica-

tion as to important matters. The presumption is

that having expressed some, they have expressed

all of the conditions by which they intend to be

bound."
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See also

:

Loyalton et al. v. Cal. etc. Co., 22 Cal. App. 75,

at 77

;

Thompson v. Peerless M, Co,, 157 N. W. 67

;

Amalgamated Gum Co, v. Casein etc, 146 Fed.

at 913;

HatvMns v, V. S,, 96 U. S. at 697.

It is concedod that excepting for the agreements,

appellants would be disinterested parties. Upon the

interest created in and assigned to appellants by these

agreements, appellants must stake their right of

recovery. If, therefore, the agreements mean what

they purport to disclose upon their face, any allega-

tions that may be found in appellant's second amended

complaint inconsistent with the understanding of the

parties as revealed by such agreements is of no legal

significance.

It has been repeatedly held that where an exhibit is

the foundation of an action and is expressly made a

part of the complaint, the exhibit Avill control the

averments made in the complaint.

Lunsford v. Marx, 106 Southern 336

;

Everglades etc, Co, v. Napoleon, 253 Fed. 246;

Columlia etc. Co. v. West 95th St. etc, Co,, 269

Fed. 190.
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IV.

THE ALLEGED REPRESENTATIONS OF DEFENDANT JAMES
E. MURRAY WERE NOT IMPUTABLE TO APPELLEES.

In the amended eomplaint, it is alleged that at and

before the said agreements were executed, the defend-

ant, James E. Murray, informed plaintiffs

^'that all rights of all persons interested in the
assets of said Monidah TiTist would be in ac-

cordance with the number of shares given to each
by said agreements of October 10, 1921, and that

all properties belonging to said company would
be sold and the proceeds divided up according to

the number of shares of each as specified in said

agreements. That plaintiffs were told by said

James E. Murray at and prior to said settlement

agreements being made that their shares were
worth well over $200.00 per share. M

We have already shown that the agreements them-

selves, read together, not only fail to provide for any

cancellation of the certificate representing 4,000 shares

of Monidah Trust, but, on the contrary, expressly

recognize its continued existence. Furthermore, the

statement, if made, respecting the value of shares of

this stock, could be nothing more than a matter of

opinion.

In

Kimher v. Youvg, 137 Fed. 744,

the court said:

"In an action for deceit in the sale of coi-porate

bonds, allegations that defendant knew the bonds
tx) be good and that they would be paid, ]>rincipal

and interest, at maturity, though stated positively

as a fact, were mere matters of opinion, the falsity

of which was insufficient to create a liability."
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See likewise the following cases:

Garnet v, Haas, 146 N. W. 465

;

Biirivash v. Ballon, 83 N. E. 355

;

Gleason v. McPhersom, 175 Cal. 594;

Etienne v. Kendall, 202 Cal. 251;

Craig v. Wade, 159 Cal. 172

;

Wegerer v. Jordan, 10 Cal. App. 363.

But, regardless of this situation, the defendant,

James E. Murray, is not now before this court, and is

not an appellee. He has not been served with process

and has not appeared. He resides in Montana, where,

if plaintiffs intend to rely upon any misrepresentation

claimed to have been made by him, an action against

him should be brought.

In the negotiations preceding the execution of the

agreement, it is obvious that James E. Murray did not

represent Mary H. Murray, the decedent's widow, or

Stuart Haldorn, her son, or W. S. K. Brown, the

special administrator of the estate of decedent. With

them, he w^as dealing at arm's length. It is equally

apparent that at that time he was not representing the

defendant, Walter H. Linforth. Consequently, these

alleged statements of James E. Murray are without

legal significance in determining the sufficiency of

appellants' second amended complaint as against

appellees.

Anderson v. Avey, 272 Fed. ((I C. A.) 664.
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V.

THE JUDGMENT ENTERED IN THE CASE OF MURRAY v.

BROWN, EXECUTOR, ET AL., IS CONCLUSIVE RESPECTING
THE TITLE TO CERTIFICATE NO. 6 FOR SAID 4000

SHARES OF MONIDAH TRUST STOCK.

The agreements which form the basis of plaintiffs'

claim were executed on October 10, 1921. The con-

troversy then pending in the Superior (Jourt at San

Francisco, in which was involved the title to and right

to the possession of said Certificate No. 6, representing

the disputed 4000 shares of Monidah Trust, was de-

termined on October 14, 1921, upon which date judg-

ment was entered, adjudging and decreeing that the

defendant, James E. Murray, was the owner and

entitled to the immediate possession of said Certificate

and said shares of stock, and that neither the estate of

James A. Murray, deceased, nor the defendant, W. S.

K. Brown, as executor of his will, nor the defendants,

Mary H. Murray, Monidah Trust, Stuart Haldorn or

Crocker National Bank, had any claim thereto or in-

terest therein. No appeal was ever taken from this

judgment and its finality has existed for a period of

approximately seven years. This action was pending

at the time the agreements above referred to were

executed. In those agreements, the claims involved

in this action, as well as all other claims between the

parties were adjusted and finally determined. The

very fact that immediately thereafter, the action was

proceeded with and judgment entered is itself indic-

ative of the understanding of the parties. The mere

allegation that this judgment was collusive and that it

was persuaded on the part of the court without a trial

is legally insufficient to impeach its verity. But, re-
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gardless of the effect of such allegations upon the

legal integrity of this judgment, which has long since

become final, as we have already pointed out, plain-

tiffs are in no position to complain because they are

lacking in interest in the shares of stock, the title to

which was determined by such judgment.

It is claimed, however, that because the Superior

Court, in which the administration proceeding upon

the Estate of James A. Murray, deceased, was pend-

ing, made an order directing that all stock certificates

of said Monidah Trust, including Certificate No. 6,

should be deposited with the Crocker National Bank
of San Francisco as depositary, to be held subject to

the order of said court, and that said certificates were

so deposited, no authority existed on the part of the

defendant, James E, Murray, to institute or prosecute

said action to quiet title to and recover possession of

said stock, without first obtaining a modification of

said order. (Rec. 11, 12.) Upon what legal founda-

tion this claim proceeds, a])pellants failed to state.

That such order of said court and the subsequent

deposit of the shares of Monidah Trust stock in con-

formity therewith could not deprive defendant, James

E. Murray, of his right to have the title to said stock

determined in an appropriate action brought for that

purpose, cannot be dis])uted.

It has been repeatedly determined in California that

the Superior Court, sitting in probate, lacks jurisdic-

tion to try or determine the question of title to prop-

erty claimed to belong to the estate being administered,

as between the legal representatives of said estate and

parties asserting title thereto.
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**It is undoubtedly the rule that the superior
court sitting in probate is without jurisdiction to

try a question of title to property as between a
representative of the estate and strangers to the

estate. (Citing cases.) This is necessarily so for

the reason that neither the person initiating the

attack nor the person resisting the attack is lack-

ing in privity to the probate proceeding.''

Bauer v. Batter^ 73 Cal. Dec. (adv. sheets), de-

cided by the Supreme Court in Bank, May
27, 1927.

To same effect see

:

Ex parte Casey, 71 Cal. 269

;

Estate of Haas, 97 Cal. 232.

It has also been definitely settled that such court

sitting in probate lacked jurisdiction or authority to

direct the deposit with the depositary of certificates

representing shares of stock of Monidah Tnist, the

title to and right of possession of which was claimed

adversely to said estate.

In

Ex Parte Casey, 71 Cal. 270, 271,

it is said:

^^The dispute between Mrs. Casey and the exec-

utor necessarily involved the title to that money,
and the question for determination is whether or
not the probate couii had the right, upon such a
summary proceeding as that taken here, to order
Mrs. Casey to be committed for contempt in fail-

ing to obey its order which involved the transfer

of the property which she claimed and asserted

title to into the custody of a bank of the court's

choosing.

^^If the evidence had shown that Mrs. Casey
claimed no title to the money in dispute, but
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admitted it to be the decedent's property at her
death, the question presented would b(^ different,

but here the chiim is made, and supported by some
evidence at least, although there is a sharp and
decided conflict about it, that the monev which the
executor claims as assets of the decedent's estate

was given to Mrs. Casey and was in her possession
as her property before the decedent's death. It

necessarily follows, then, that in order to convict
Mrs. Casey for contempt in not obeying the order
of the probate court, that tribunal must have de-

cided that the title to this property was not in
Mrs. Casey. Can such an issue, vital to the exer-

cise of the court's power, be legally determined in

such proceeding? ^ ^ *

^^It is true that in the present case the order of
the court did not command the petitioner to pay
over the money to the execvitor, but it did com-
mand her to deposit what she claimed was her
money in a bank, subject to the further order of
that trihttnal,

^^T\o give the right to the ootirt to make such
an order, it must first have determined that she

had no title to it, for if otherwise, and, her right

IVas not determinedy or considered, she being in

possession of the money, claiming it as her own,
then that tribunal had no legal authority to make
any such order. And therefore the qtiestion of
title must necessarily have been passed upon/'

To same effect see

:

Stuparich v, Superior Court, 123 Cal. 290 at

292.
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VI.

THE SECOND AMENDED COMPLAINT AS A WHOLE DISCLOSES
THAT APPELLANTS ARE LEGALLY CHARGED WITH
KNOWLEDGE OF THE ALLEGED FRAUD OF WHICH THEY
COMPLAIN MORE THAN THREE YEARS PRIOR TO THE
FILING OF THIS ACTION. RELIEF THEREFORE MUST
BE DENIED UPON THIS GROUND.

The agreements which form the basis of appellees'

claim were executed on October 10, 1921. The judg-

ment in favor of May Murray adjudging that she was

the owner of the notes, judgments and certificates of

deposit to which she asserted title was entered on

October 14, 1921. (Rec. 20.)

The action instituted by James E. Murray to de-

termine title to Certificate No. 6 representing the dis-

puted 4000 shares of Monidah Trust stock was com-

menced on July 29, 1921, more than two months prior

to the execution of the compromise agreements. (Rec.

12.) The commencement and pendency of this and

other similar actions as well as the stock itself

are mentioned in these agreements. (Rec. 65-6.)

Judgment was entered in this action, adjudg-

ing the defendant, James E. Murray, to be the

owner of said shares of stock, on October 14, 1921.

(Rec. 13.) Appellants, therefore, undoubtedly had

knowledge that the matters involved in these actions

were intended to be settled and were in fact adjusted

and a compromise effected by the parties. The com-

mencement, prosecution and disposition of these ac-

tions occurred approximately eight years ago and six

years before the commencement of the pending action.

Certainly the slightest diligence on the part of appel-

lants would have forthwith led to the discovery of the
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facts upon which their alleged claim is predicated.

No legal justification is shown or exists for the long

delay occurring in the institution of this action^ for

which reason alone the action of the lower court must

be sustained.

(a) Appellees having known or being

charged with knowledge of the

matters complained of more than

three years before the commence-

ment of the action, the cause of

action is barred by limitation and

laches.

Sec. 335 C. C. P. of Cal. provides:

^^ Periods of limitations prescribed. The periods
prescribed for the commencement of actions other

than for the recovery of real property are as

follows:"

Sec. 337 provides:

^'Within four years. 1. An action upon any
contract, obligation or liability founded upon an
instrument in writing.

??

Sec. 338 provides:

^^ Within three years. * ^ *. 4. An action
for relief on the ground of fraud or mistake, the
cause of action in such case not to be deemed to

have accrued until the discovery by the aggrieved
party of the facts constituting the fraud or
mistake."

In

Davis V. Willey, 263 Fed. 589 at 590 (Cal.),

it is said

:

^^No principle is better settled in actions based
upon fraud, and w^here the rights of a party are
dependent upon his diligence in discovering the
fraud, then that means of knowledge is knowledge
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itself; that knowledge of facts which should put
a reasonable man upon inquiry invests the suitor
in legal contemplation with full knowledge of all

that such inquiry would have developed."

In

Lady Washington etc, v. Wood, 113 Cal. 482 at

486, 487, 488,

it is said:

^^The right of a plaintiff to invoke the aid of
a court of equity for relief against fraud after the
expiration of three years from the time when the
fraud was committed is an exception to the gen-
eral statute on that subject and cannot be asserted
unless the plaintiff brings himself within the
terms of the exception. It must appear that he
did not discover the facts constituting the fraud
until within three years prior to commencing the
action. This is an element of the plaintiff ^s right

of action and must be affirmatively pleaded by
him in order to authorize the court to entertain

his complaint. ^Discovery' and ^knowledge' are

not convertible terms, and whether there has been
a 'discovery' of the facts 'constituting the fraud'
wdthin the meaning of the statute of limitations

is a question of law to be determined by the court

from the facts pleaded. And * * ^ if it ap-

pears that the plaintiff had notice or information
of circumstances which would put him on an in-

quiry which, if followed, would lead to knowledge,
or that the facts w^ere presumptively within his

knowledge, he will be deemed to have had actual

knowledge of these facts. These principles are so

fully recognized that mere reference to some of

the cases in which they have been enforced will be
sufficient." (Citing Wood v. Carpenter, 101 U.
S. 135; 25 L.Ed. 807.) * ^ ^

''It is not averred that any of these facts or of

the transactions set forth as constituting the fraud

were done secretly or were concealed from the

plaintiff, or that a'iiy information which it smight
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tvas refused, or that indeed, it sought to ohtain

miy information upon the subject. On the con-

trary, it appears from the nature of the transac-

tions themselves that they were open and public.
??

In

Foster v. Mansfield Railroad Co., 146 U. S. 99

;

13 Supreme Court 28 ; 36 L. Ed. 899,

speaking upon this subject, the court uses this

language

:

''The defense of want of knowledge on the part
of one charged with laches is one easily made, easy
to prove by his ow^n oath and hard to disprove;
and hence the tendency of courts in recent years
has been to hold the plaintiff to rigid compliance
with the law, which demands not only that he
should have been ignorant of the fraud, but that

he should have used reasonable diligence to have
informed himself of all the facts."

In

Loeffler v. Wright, 13 Cal. App. 224 at 231,

it is said

:

''Plaintiff seeks to avoid the bar of the statute
by alleging that he did not discover the fraud of
which he complains till some time in January,
1905, but that fraud consisted in misrepresenta-
tion as to the contents of said deed. He must ie
deemed to have had actual knoivledge of this, as
the deed tvas signed by him,"

In

Taylor v, S. d N. Ala. R. Co., 13 Fed. 152 at

159,

it is said:

"A discovery of facts by an aggrieved party
would seem to imply a seeking for knowledge by
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siicli party; and the statute certainly was not in-

tended to absolve a party from all effort of dili-

gence to obtain a knowledge of the facts consti-

tuting the fraud complained of; the statute was
certainly intended to and did not change the rule

of equity upon the subject of diligence in such

case and thus benefit those only who might be

wilfully ignorant, or who, from carelessness and
indift'erence, should neglect to avail themselves of

the means of information upon the subject."

See also:

Jesmip V. Ill, etc. Co,, 43 Fed. 403

;

14 C, J., Sec. 1459

;

Collins V. Penn, Wyoming Copper Co., 203 Fed.

726.

In

Wood V. Carpenter, 101 U. S. 135,

the court declared on this subject of laches that

"there must be reasonable diligence, and the

means of knowledge are the same thing as the

knowledge itself."

and also:

"the presumption is that if the party affected by
any fraudulent transaction or management might,

with ordinary care and attention, have seasonably

detected it, he had knowledge of it."

See also:

Chiswell V, Johnson, 299 Fed. at 687;

Archer v. Freeman, 124 Cal. 528;

Ti^ett V. Onderdonk, 120 Cal. 581;

Totvnsend v. Vanderwerkeir, 160 U. S. 171 at

186.
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The circumstance that appellants reside outside of

California is immaterial upon the question of laches.

Phelps V, Grady, 168 Cal. 73;

In re Broderick's Will 22 L. Ed. 599; 88 U. S.

503.

(b) The rule is that if a corporation is

barred or estopped from asserting" a

claim, a stockholder in an action

on its behalf is likewise barred or

estopped.

'^The recovery sought by this bill is for the

benefit of the corporation. * ^ -^ The corpora-
tion is only a nominal defendant. It is the real

plaintiff. It is clear upon principle, in such a
case, these stockholders cannot maintain the suit,

if the corporation itself is not in a position to do
so. It is an elementary principle of law that one
claiming through and in subordination to a party
estopped is himself estopped."

Kessler v. Ensley Co., 123 Fed. 546 at 559.

See also:

Anderson v. Avey et al., 272 Fed. 664 (C. C.

A. Cal.)
;

Waymire v. San Francisco etc, Co,, 112 Cal. 646.

(c) Stockholders suing in their repre-

sentative capacity on behalf of a

corporation must act promptly after

acquiring or being charged with

the knowledge of the conditions of

which they complain.

^^The defense of want of knowledge on the part
of one charged with laches is one easily made,
easy to prove by his own oath and hard to dis-

prove ; and hence the tendency of courts in recent
years has been to hold the plaintiff to rigid com-
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pliance with the law, which demands not only that

he should have been ignorant of the fraud, but
that he should have used reasonable diligence to

have informed himself of all the facts."

Foster v. Mansfield Railroad Co., 146 U. S. 99;

13 Supreme Court 28 ; 36 Law Ed. 899.

^^A discovery of facts by an aggrieved party
would seem to imply a seeking for knowledge by
such party; and the statute certainly was not in-

tended to absolve a party from all effort of dili-

gence to obtain a knowledge of the facts con-

stituting the fraud complained of ; the statute was
certainly intended to and did not change the rule

of equity upon the subject of diligence in such
case and thus benefit those only who might be
wilfully ignorant, or who, from carelessness and
indifference, should neglect to avail themselves of

the means of information upon the subject.''

Tanjlor v. S. & N. Ala, R, Co,, 13 Fed. 152 at

159

;

Jessup V. III. etc, Co,, 43 Fed. 403

;

14 C, J,, Sec. 1459

;

Collins V, Penn. Wyoming Copper Co,, 203 Fed.

726 at 732.

(d) Action to recover notes, judgment

and certificates of deposit deemed

to have been commenced June

20, 1928.

In the original complaint, plaintiff sought to recover

from certain of the defendants the notes, judgments

and certificates of deposit to which title was asserted

by May Murray. (Rec. 84.) The motion to dismiss

this complaint was granted by the court upon the

ground of misjoinder of causes of action. (Rec. 84.)

Thereafter an amended bill of complaint was filed
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from which this cause of action was entirely elimi-

nated. (Rec. 84-5.) Motions to dismiss the amended

complaint having been granted upon the ground that

no cause of action was stated, a second amended com-

plaint was tiled in which the two causes of action set

forth in the original complaint were restated. (Rec.

7-25.)

The filing of the amended complaint from which the

second cause of action stated in the original com-

plaint, which related exclusively to the notes, judg-

ments and certificates of deposit above mentioned, was,

in legal effect, a voluntary dismissal by the plaintiffs

of that specific cause of action and brought that par-

ticular phase of the then pending action to a termi-

nation.

Spreckels v, Spreckels, 172 Cal. 780;

McLachan i\ Pease, 49 N. E. (111.) 714;

San Ayitonio etc. R. Co. v. Molil, 137 S. W.
(Tex.) 22;

Malleahle Iron Bange Co. v. Pusey, 91 N. E. 51.

In so far as such cause of action is concerned, for

the purposes of determining whether it is barred by

the Statute of Limitations or by laches, the date of the

commencement of the action must be deemed to be the

date upon which the second amended complaint was

filed, to-wit, elune 20, 1928.
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VII.

APPELLANTS' SECOND AMENDED COMPLAINT CONTAINS
TWO CAUSES OF ACTION, EACH DISTINCT FROM THE
OTHER AND EACH INURING TO THE BENEFIT OF AND
STATED AGAINST DIFFERENT PARTIES.

One of the grounds upon which each of the motions

to dismiss was made in the lower court was that there

was a misjoinder of causes of action, as well as of

parties defendants, the particulars thereof being de-

tailed. (Rec. 73, 75, 77, 78.) That such misjoinder

existed and justified the action of the lower court in

granting the motion to dismiss, is undoubted.

In so far as the action related to the attempted can-

cellation of the certificates representing 4000 shares of

Monidah Trust stock, originally represented by Cer-

tificate No. 6, and the recovery of dividends paid

thereon, the action was exclusively between the appel-

lants on the one side and the defendant, James E.

Murray, and the appellees, Stuart Haldorn and Walter

H. Linforth, on the other. This is made evident by

the allegations of appellants' second amended com-

plaint, in which it is alleged that subsequent to the

entry of judgment in the quiet title action, the 4000

shares represented by Certificate No. 6 were divided

between Mary H. Murray and James E. Murray. It

is then alleged that Mary H. Murray assigned her two

thousand shares to appellee, Stuart Haldorn, and that

the defendant, James E. Murray, assigned 400 shares

out of his 2000 shares to the appellee, Walter H.

Linforth. (Rec. 12.) It is further alleged that divi-

dends amounting to $72.00 per share were paid to each

of these parties upon the shares thus held by them.

(Rec. 12.)
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It occurs to us that no argument is necessary to

sustain appellees' contention that this alleged cause of

action, assuming its existence, runs exclusively in

favor of appellants in their individual capacity, and

is not a cause of action which should have been as-

serted by or on behalf of Monidah Trust in its cor-

porate capacity.

With respect to the alleged cause of action, seeking

the recovery of the personal property consisting of

notes, judgments and certificates of deposit claimed to

be owned by May Murray, but asserted to belong to

Monidah Trust, assuming that a cause of action was

stated, it was one exclusively vested in Monidah Trust,

appellants suing on its behalf in their individual

capacity as stockholders. To this cause of action James

E. Murray, Mary H. Murray and Monidah Trust are

alone proper defendants. No cause of action is at-

tempted to be stated or exists against defendants

Stuart Haldorn and Walter H. Linforth.

This same defect existed in the original complaint

filed by appellants. Recognizing the accuracy of the

ruling made by the lower court in sustaining appel-

lees' demurrer upon this ground, the amended com-

plaint filed by appellants eliminated this second cause

of action. It was not until this second amended com-

plaint was filed that this cause of action was again

restored.

That the second amended complaint contains two

causes of action, each of which is separate and distinct

from the other, one inuring to the plaintiffs in their

individual capacity and the other inuring to the ap-
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pellee, Monidali Trust, must be here conceded, as it

was admitted in the lower court.

That causes of action of this character cannot be

jomed in one complaint, even though separately

stated, as is not here done, is elementary.

(a) A cause of action in favor of plaintiffs

as individuals cannot be joined with a

cause of action in favor of the corpora-

tion, Monidah Trust, the action so far

as the corporation is concerned being

instituted by plaintiffs in their repre-

sentative capacity as stockholders of

such corporation.

^'Objection is made to the union in the same
suit of a cause of action for the cancellation of the

stock of the individual defendants in the fuel

company with one for the recovery on behalf of

the fuel company of its property unlawfully

diverted. * * *

'^But running through the bill is an attempted
assertion of a cause of action against the indi-

vidual defendants not for the use and benefit of

the fuel company, but exclusively affecting the

complainants as individuals for fraud and deceit

practiced upon them in the original sale and pur-

chase of the stock which they hold. Clearly such

a cause of action has no place in a stockholders'

suit brought for the benefit of the corporation.

*A right to maintain a suit against the stock-

holders of a corporation for fraudulent misap-

propriation of its property is a right of the cor-

poration.' A right of a stockholder to sue for

fraud and deceit practiced upon him when he

purchased his stock is a personal one."

Price et al. v. Union Land Co, et al., 187 Fed.

886 at 889 (C. C. A.).
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*^ Causes of action in favor of the orator indi-

vidually are different in right from those in favor
of the company prosecuted by him as a stock-

holder and cannot properly be joined with them."

Whitney r. Fairbanks et al, 54 Fed. 985 at 986.

^^A further objection is made to the bill, that it

is multifarious. Multifariousness consists in stat-

ing* against the same party two or more inde-
pendent causes of action in the same bill, or it may
consist in stating one or more causes of action
against a portion of the defendants and another
cause of action against another portion of the
defendants. Here, in so far as the plaintiffs seek
to be relieved of the fraudulent stock that they
purchased, and to have it canceled, and to have
the valid portion of it adjudged to be valid, and
they adjudged to be stockholders and entitled to

the rights of stockholders in the corporation in
respect of that, it constitutes a cause of action
which belongs alone to the plaintiffs. It is a
cause of action which does not present a right of
action in favor of the corporation or in favor of
any other stockholder. It is a right of action that
inures exclusively to the benefit of the plaintiffs,

and in which no other stockholder in the corpora-
tion is directly or legally concerned. The portions
of the bill in which the plaintiffs as stockholders
seek to redress the wrongs that have been suf-

fered by the corporation by reason of the wrong-
ful diversion of 35,000 shares of stock, and by
reason of the wrongful dft of $2,250,000 or more
of the proceeds of the bonds to McKee and Ver-
ner, constitute a cause of action that concerns the
entire body of stockholders as cestui s que trustent,
who are entitled, after the payment of debts, to
have that fund distributed among them. * * *

The two causes of action, then, that are set out
in this bill of complaint, are distinct and inde-
pendent; one being a cause of action that belongs
individually and exclusively to the plaintiff, and
the other a cause of action belonging primarily to
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the corporation, and in which the plaintiffs have
no interest except an equitable right as cestuis

que trustent in common with the owners of the
other 49,800 shares of stock. It would seem on the

statement of the proposition to he manifest that

it would he incongruous, and not in harmony tvith

the practice of a conrt of chancery, in a single

hill to prosecute causes of action so diverse in

their character. In my judgment these two causes

of action are so entirely independent,—one a
cmise of action helonging primarily to the plain-

tiffs, and the other a cause of action helonging
primarily to the corporation, which if sued for hy
a stockholder inures solely to the corporation,—
they are so diverse in character, thaf it needs no
argument to show that the hill cannot he main-
tained/'

Church V, Citizens' St, R. Co,, 78 Fed. 526 at

529 and 530. .

'^Without attempting to recite all the aver-

ments of the voluminous complaint, it is quite

apparent that it proceeds upon the erroneous as-

sumption that all controversies growing out of the

organization and operations of the company and
also individual dealings in its stock may be de-

termined in a single suit. Plaintiffs have joined

causes of action against Boyd personally to them-
selves with causes of action that are enforceable
only by or on behalf of the corporation."

Monte Rioo Min. & Mill, Co, v. Fleming, 285

Fed. 106 at 107 (C. C. A.).

See also

:

Groh V. Flammer, 91 N. Y. Supp. 423

;

Brown v, Utopia Land Co., 103 N. Y. Supp. 50.
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(b) It is a well recognized as well as settled

rule that several distinct or unconnected

matters or transactions cannot be joined

in the same bill.

'^The rale is well settled, however, that several

distinct and entirelv unconnected matters or trans-

actions cannot be joined in the same bill." (Citing

21 C. J., 413.)

Bertelmann v. Lucas, ef al,, 7 Fed. Sec. Ed. 325

at 328 ((\ C. A. Cal.).

To same effect, see

:

Gaines v. Chew, 2 How. 619 at 642; 11 Law. Ed.

402;

Groom v, Whittmamn, 164 Fed. 523

;

Baclms v. Brooks, 189 Fed. 922.

(c) In order to authorize a joinder of causes

of action affecting different parties de-

fendant, it is necessary that each of

such causes shall affect all of the de-

fendants.

'^The causes of action stated in paragraphs 6
and 8 are each for a cause of action against the

defendants jointly, while the cause of action in

the seventh paragraph for services as secretary

for the White Mountain Water Company appears
to be against that company, alone. These dif-

ferent causes of action are improperly united.

A cause of action against one defendant cannot be
united with a cause of action against another
defendant, nor can such separate cause of action
be united with a cause of action against both
defendants.

'

Spencer v, Candelaria Water Works and Mill

Co., 118 Fed. 921 at 922.
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See also:

See. 427, C. C. P. (Cal.)
;

Bertelmann v. Lucas, 7 Fed. Sec. Ed. 325 (C.

C. A. (^al.)
;

1 r. J., 1072, Sec. 223.

(d) To enable a stockholder to maintain an

action on behalf of the corporation, the

action must be founded on some wrong

which the corporation as such has suf-

fered, and for which, if it were plaintiff,

it could recover legal or equitable re-

dress, and in such an action no recovery

can be had for any loss, damage or

injury to the stockholder, individually.

^^At the threshold of this inquiry, however, it is

proper to pause to point out what is the exact

nature of the action before us. In its essence, it

is an action brought by the corporation itself to

recover redress for some legal wrong which the

corporation itself has suffered. To prevent a

failure of justice, as where the governing board
of directors or trustees of the corporation refuses

to prosecute such an action, the law permits a

stockholder to begin and maintain it on behalf of

the corporation. But the fact that a stockholder

is the nominal plaintiff in such an action, whether
he prosecutes it as an individual stockholder or

as, a representative of a class of disaffected stock-

holders, does not in any manner, or to the slig'htest

extent, enlarge the rights and remedies of the

.action. The action must still he founded upon
some wrong which the corporation , as a corpora-

tion has suffered, and for tvhich, if itself were
plaintiffs it could secure legal or equitahle redress.

Therefore, if the evidence shall establish that the

corporation itself has suffered no wrong, cog-

nizahle either at latv or in equity, it will matter
not how just and how grievous maqj he the com-
plaint of the individmal stockholder, nor how com-
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plete may he the proof of his personal loss, dam-
age or injwry. In this action on behalf of the
corporation no recovery can he had, and the stock-
holder ivill he compelled to proceed hy his indi-

vidual a.ctio)i to obtain a personal recovery.''

Turner v. Markham, 155 ('al 562 at 569, 570.

To same effect see:

Davenport v. Dows, 18 Wall. 626;

Langdon v. Fogg, 18 Fed. 5;

Foster v. Seynwur, 23 Fed. 65

;

Weil r. Porter, 132 Cal. 521;

James v. Steifer Min. Co., 35 C. A. 778;

Beat V. United Properties Co., 46 C. A. 297.

VIII.

THE MOTIONS TO DISMISS WERE PROPERLY GRANTED
UPON THE GROUND OF NONJOINDER OF NECESSARY
PARTIES DEFENDANT.

One phase of the pending controversy involves the

attempted recovery on behalf of Monidah Trust acting

through appellants as owners of part of its capital

stock, of notes, judgments and certificates of deposit

formerly claimed to have been owned by May Murray.

While it is alleged that the value of this personal

property is $3()(),00(), it is asserted that only a part

thereof belonged to said corporation. (Rec. 19.) As
already indicated, it is claimed by appellants that after

the entry of the judgment in the May Murray action

adjudging her to be the owner of all of this personal

property, it was secretly and coUusively divided be-

tween appellee Mary H. Murray, widow of deceased

and said May Murray. (Rec. 20.)
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It is further alleged, however, that May Murray has

since died, and that a part of said assets so received

by her came into the possession of the appellee James

E. Murray. (Rec. 21.)

The pleading fails to show whether any executor

of the will or administrator of the estate of May
Murray was ever appointed. It likewise fails to allege

what heirs, if any, survived the decedent.

Appellants' failure to join as defendants the per-

sonal representative of the estate of May Murray, de-

ceased, or in any event her surviving heirs, subjects

the pleading under criticism to attack upon the ground

of nonjoinder.

The rule is that all persons materially interested,

either legally or beneficially, in the subject-matter,

should be made parties.

In

Radio Corporation of America v. Emerson^ 296

Fed. 51 at 55 and 56,

it is said:

'^In a suit in equity the general rule is that all

the persons interested should be made parties in

order to dispose of all of the claims and end the

litigation. Any party who will be directly af-

fected by the decree is a necessary and indispen-

sable party, and where a party may be directly

affected by the decree, a court of equity will not
proceed without him, if he is within the jurisdic-

tion of the court."

See also

:

Williams v, Bankhead, 19 Wall. 563; 22 Law
Ed. 184.
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In connection with the proposition under discussion,

appellees claimed that the second amended complaint

was uncertain in that it was impossible to ascertain or

determine therefrom whether the estate of May Mur-

ray, deceased, is being or was administered; if being

administered, who its personal representative was,

and if already administered, to whom the estate was

distributed, and whom she left as surviving heirs at

law, and if she died testate, to whom she devised or be-

queathed her estate. (Rec. 78, 79.)

CONCLUSION.

It is confidently asserted that we have demon-

strated :

(a) That whatever rights are possessed by appel-

lants are granted in and based upon the two written

agreements (Exhibit ^^A'^ and Exhibit ^^A-1,'' and

Exhibits A and B, referred to in said Exhibit A), at-

tached to and made a part of appellants' second

amended complaint;

(b) That these four agreements defhie and admea-

sure the rights and interests of the appellants in and

to the shares of stock of Monidah Trust;

(c) That neither agreement contemplated the can-

cellation of Certificate No. 6 or the surrender or re-

turn to the Monidah Trust of the 4000 shares of its

stock represented thereb}^;

(d) That on the contrary, said agreements ex-

pressly provide that the 4000 shares of Monidah Trust,

represented by Certificate No. 6, or certificates issued
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in lieu thereof, should be utilized by certain of the

<appellees in creating a pool to control the election of

directors of said Monidah Trust for at least five years

thereafter, thus enabling one of the purposes contem-

plated by the agreements to be effectuated

;

(e) That in failing or refusing to cancel said Cer-

tificate No. 6 or to surrender said 4000 shares repre-

sented thereby, the appellees neither violated any duty

owed by them to appellants nor breached any obliga-

tion which they or any of them agreed to perform

;

(f) That the claims of the appellants were settled

and adjusted for the assignment to them of specific

shares of the capital stock of Monidah Trust, which

shares of stock, together with all dividends declared

thereon, have already been received by them

;

(g) That none of the appellants has any interest of

any kind in any of the shares of the stock of Monidah

Trust, other than and excepting the specific shares as-

signed to and already received by them, for which

reason they have no concern with the disposition of

the 4000 shares represented by Certificate No. 6;

(h) That the judgment entered by the Superior

Court at San Francisco in the action instituted by

James E. Murray against W. S. K. Brown, as executor

of the will of James E. Murray, deceased, and others,

finally adjudged the ownership of said Certificate No.

6, representing said 4000 shares of said stock, which

judgment is now impervious to attack;

(i) That regardless of all other considerations,

whatever claims were ever possessed by the appellants,

based upon said agreement, are barred by their laches,

as well as by the statute of limitations.
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(j) That the pleading under consideration con-

tains two causes of action, each distinct from the other

and each inuring to the benefit of and stated against

different parties, and

(k) That the personal representative of the Estate

of May Murray, deceased, as well as all of her heirs,

or in the event she died testate, her legatees or devisees

should be joined as parties defendant in said action.

The suggestion gratuitously thrown out by appel-

lants that regardless of any imperfection or lack of

merit in the second amended complaint, the case

should be tried and a determination upon the merits

reached, is violative of every known legal and equitable

precept.

If this court is satisfied that the action of the lower

court in sustaining the motions to dismiss upon the

grounds therein stated was justified, and further con-

cludes, as in our judgment it must, that the action is

itself destitute of merit, to compel appellees to be put

to the tremendous expense!, as well as inconvenience,

of preparing this action for trial, when it must be

apparent that such trial must inevitably result in a

judgment in their favor, is without sanction in law,

equity or precedent.

It follows, therefore, that the judgment of the lower

court was correct, and should, therefore, be affirmed.

Dated, San Francisco,

June 12, 1929.

Respectfully submitted,

Sullivan & Sullivan and

Theo. J. Roche,

Attorneys for Appellees.
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REPLY BRIEF FOR APPELLANTS.

We desire to refer to our statement made to the

Court that the late Mr. Thayer represented the widow,

Mary H. Murray in these matters.

This reference was called forth by Mr. Roche's

mistake in stating that Mr. Thayer had represented

these appellants. This, of course, was not so, and the

record does not in any way support Mr. Roche's state-

ment.



The appellants were at all times represented by

their cousin, James E. Murray, who signed the settle-

ment agreements in the first place as appellants' attor-

ney in fact. (See Record, 39-40; 48; and also admit-

ted allegations of complaint. Record, 10, 16, 22.)

Mr. Thayer's firm acted for the widow, and not the

appellants as Mr. Roche stated.

References to widow's counsel are found in the

Record, such as at page 22, but not by name.

We do not understand that Mr. Thayer personally

had anything to do with the collusive judgments on

the 4^000 share certificate and $300,000 of notes, etc.,

all of which was d\one entirely o%itside the settlement

agreements, in the preparation of which Mr. Thayer's

office represented the widow.

I.

QUESTIONS BY COURT ON ORAL ARGUMENT.

Four pertinent and important questions were asked

by the Court of counsel for appellants.

1. Judge Dietrich asked whether the language of

paragraph II, bottom page 33 of record, namely:

That all parties except first party (the widow) dis-

claim to her any part of deceased's estate

^^ other than the shares of Monidah Trust to be
distributed to them under this agreement; and
agree that all of the remainder of said estate,

other than the shares of stock herein mentioned,"
shall pass to the widow as residuary legatee,

did not settle the question?



A very logical question to be asked—since this

Court could not know that there was considerable real

and other property left by deceased which he had not

transferred into Monidah Trust—and which this

clause was intended to cover,—a fact most important,

we submit, to be known before this Court could con-

strue this clause, but which this Court could not know
in the absence of a hearing on the merits and all the

evidence and surrounding circumstances to aid it in

arriving at a proper construction of the different pro-

visions of these contracts.

This is an apt illustration of appellants' seriously

urged contention that no Court should construe the

complicated language of these contracts without hear-

ing all competent evidence on the subject.

Another answer is that this same clause would if it

applied to appellants (third parties) apply to second

party, James E. Murray, likewise, and preclude him

from any of the 4,000 shares—a construction not fol-

lowed by the defendants anyway, for James E. Mur-

ray took half the shares, unknown to appellants.

2. The second question asked was by Judge Wilbur

—and was—Why should they, meaning either the

widow or James E. Murray, give up this valuable

4,000 share certificate? A very natural question to

one who is—again w^e repeat—uninformed of all facts

and circumstances surrounding this long drawn-out

litigation and the making of these complicated con-

tracts. A clear-cut question that merits a like an-

swer, if possible.

(a) In the first place the parties were settling the

litigation without trial on the merits. Who owned



this troublesome certificate for 4,000 shares? Who
was to get it and in what proportions'? Please bear

this all important fact in mind—after the Golden and

Flynn heirs were settled with for $97,000 cash each

(see paragraphs V, VI, VII and Exhibits ^^A'' and

^^B,''—Record, 60 to 72) and Mrs. T. J. Murray

given an arbitrary 500 shares (see Record 32 and pro-

visions for contribution if she recovered more, Record

33) there were left three (3) main ^'liquidating'' par-

ties, as follows:

1. The widow, Mary Murray, first party.

2. The James E. Murray branch—second par-

ties, being nieces and nephews, Marcus Murray,
May Murray and Ellen Murray—and children

of a brother of deceased.

3. The appellants—third parties—being nieces

and nephews, William S. Murray, Eliza Poole,

Essie Minnick, Anne Jane Murray, Elwood Mur-
ray and Margaret Wannemacher, and children of

another brother of deceased.

Now, all these ''liqiiidating'' parties hit on this plan

of settlement. James E. Murray, who claimed the

4,000 shares as a gift from deceased, and the widow,

who claimed it, as residuary legatee, agreed to each

forego his claim, provided the other would. What

would be the result? Either, each take half of the

certificate or each take none. That certainly is obvi-

ous. They decided to leave out the 4,000 share cer-

tificate all together in distributing the assets of the

company, and adjust their respective share holdings

out of the remaining 6,000 shares. This they did, as

shown by the list of stockholders and shares at top of

page 32 of the record.



If they left out the 4,000 shares all together (which

we earnestly submit is just exactly what they intended

to do) and after they had cut third parties claims

down from 2,500 shares to 900 shares (see recitals in

contract, page 28 of Record) this result was accom-

plished obviously:

1. The 3,100 shares taken by the widow (see

the list, page 32 of Record)

;

2. The 1,700 shares taken by second parties,

James E. Murray and his brothers and sisters;

increased greatly in value—since all assets by this

plan were to be distributed on the basis of a total of

6,000 shares, instead of 10,000 shares. So that, in fact,

we earnestly submit, the two main liquidating parties,

first and second parties, did not give up or ^^ throw

away" the 4,000 share certificate—they merely in-

creased the vahie of the shares they did take, as a part

of the smaller total of liquidating shares agreed on,

namely, 6,000.

Now, it might be asked. Why did they do this?

An obvious answer would be, Why fight over it, why
not disregard it entirely and settle their respective

shares of the assets out of the remaniing 6,000 shares?

If the widow and James E. Murray had stipulated

expressly in the contracts to divide the 4,000 shares

equally, then, no doubt, a somewhat larger number

of shares for appellants would have been allotted to

them on this amicable settlement. But the 4,000 share

disputed certificate was by consent cut out of the dis-

tribution plan or scheme, and by consent the plain-

tiffs took 900 shares in place of their claims of 2,500

shares. (Record 28, 32.)



Appellants were represented by defendant James E.

Murray as their confidential agent and attorney and

he made this settlement for them, and they agreed to

it on his advice. We ask this Court to specifically per-

form these contracts as written and agreed to and

give us our 900 parts of the total 6,000 parts, as re-

quired by the plain and explicit language of these set-

tlements.

3. The third qiiesiion asked by the Court was by

Judge Dietrich, where he wished to know if the first

contract (printed at pages 26 to 39 of the Record)

contained any reference to the 4,000 share certificate.

This question was called out by our reading of the

recitals in the second contract at pages 40 and 41 of

the record (the all important recital, we earnestly sub-

mit) that

^^ Whereas, contemporaneously with the execu-
tion of this agreement, the parties hereto have
entered into another agreement, bearing even date
herewith defining their interests in the capital

stock of Monidah Trusty a Delaware corporation,

which said agi'eement is hereby referred to and
made a part hereof. * ^ *

^^And whereas, it is the desire of all parties to

liquidate its assets ^ * '^' and divide its property
among its stockholders according to law."

After a careful examination of all provisions of the

first contract, one can answer. No, the 4,000 disputed

share certificate is not mentioned or referred to.

It seems to us this is very significant because the

following agreement signed by both the widow and

James E. Murray acknowledges in simple and plain



language that they have just ^^ defined their interests

in the capital stock," etc.

4. The fourth qtiestion was, Are not appellants, in

effect, claiming a part of the 4,000 shares, and how
can they do that, since it either belonged to James E.

Murray, as a gift, or to the widow, as residuary lega-

tee?

But again we must reply and most respectfully in-

sist, this was a settlement out of Court of all disputes,

(a) The will contest had not been heard on the

merits, there was no judgment sustaining the w^ill (ex-

cept by consent of all parties). Let us assume the

contest had been heard and resulted in judgment of

no will.

(b) Let us assume the administrator had fought

out the claim of James E. Murray to the 4,000 share

certificate as a gift and defeated him.

(c) Then the whole estate would have been intes-

tate and the appellants entitled to one-tenth as heirs

at law.

This would have been much more than they are re-

ceiving now, we submit.

The vital point is that it is of no real consequence

now whether the appellants could have gotten a part

of the 4,000 shares or not. Those questions never were

litigated. They were settled. And settled by all the

parties agreeing to leave out the 4,000 share certifi-

cate for purposes of distrihution of assets—and to

use it only for control purposes—as is required by
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the precise and exact language of paragraph III.

(Record, 43, and top page 44.)

II.

DEFENDANTS CLAIM THAT 4000 SHARE CERTIFICATE
WAS NOT TO BE CANCELLED.

The essence or foundation of defendants' claim on

this 4,000 share certificate is that appellants ask its

cancellation. They ponit out this provision for pool-

ing it for control purposes, and say that is proof it

was not to be cancelled by the agreement but left in

existence.

This contention of defendants is expressed in a

variety of ways throughout their brief, and is their

only answer seemingly to the numerous other provis-

ions (pointed out by us in our two main briefs)

plainly and explicitly requiring a distribution of all

assets on a basis of 6,000 shares.

A complete answer to defendants' argument is that

the pooling arrangement was only to last for five

years (Record, 44), and this period has expired and

the certificate No. 6 for 4,000 shares has now served

the only purpose required or permitted by the agree-

ments, and should be cancelled.

And it has been wrongfully and fraudulently used

for distribution of assets by defendants, for which we
ask them to account. (Record, 24-25.)



III.

DEFENDANTS AGREE CONTRACTS OF OCTOBER 10, 1921,

SETTLED ALL MATTERS IN DISPUTE.

Defendants, by their brief, page 10, and in oral

argument, agree with us that the contracts (Record,

26 to 48) were intended to and did settle all matters

in dispute.

Indeed, the recitals on page 66 are conclusive of

this.

We respectfully ask this Court to search minutely

and carefully in an effort to find any language which

fairly justifies or permits:

(1) Use of the 4,000 shares for distribution
purposes

;

(2) Any division of it between the widow and
James E. Murray or any other persons;

(3) Any use of it whatever except for control
purposes during the liquidation period of five

vears.

IV.

ALL SURROUNDING CIRCUMSTANCES SHOULD BE SHOWN TO
AID CONSTRUCTION OF THE CONTRACTS.

We respectfully urge this Court not to refuse ap-

pellants a trial on the merits where all facts and cir-

cumstances surrounding the making of the contracts

can be fully developed and shown:

(a) For it is charged and of course admitted by

the motion that defendant James E. Murray acted

as plaintiffs' confidential agent and adviser in these

settlements. (See paragraph XX, Record, 22.)
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He even executed them for plaintiffs. (See Record,

40 and 48.)

By the motion it is admitted that James E. Murray

told plaintiffs they would have 900 shares out of a to-

tal of 6,000 shares of the Company, and that its as-

sets would be divided on that basis. (See allegations

of bill, Record, 22, 23.)

Now defendant widow has been receiving dividends

and distributions on 2,000 shares of this 4,000 share

certificate, and defendant Linforth on 400 shares of

it. And both had notice of the settlement agreements

and must account if our construction is the right one.

Just for example, suppose it should appear that

after the agreements of settlement were made that

defendants had furnished plaintiffs with computa-

tions and reports showing or indicating that the stock

holdings were as set forth in the list of 6,000 shares

on record 32. Would not this Court want to know

this, if it is a fact? If so. must plaintiff's plead all

such evidence in their complaint in order to get it

before the Court?

V.

SECOND CLAIM OR CAUSE OF ACTION DISCUSSED.

On the second branch of the complaint (paragraphs

XIV to XIX, Record, 19, 20, 21, 22) for an account-

ing of notes, judgments claimed to properly belong

to Monidah Trust, the defendants' counsel make these

objections:
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(1) That, by the first amended complaint, the ap-

pellants waived this claim. (See Mr. Roche's brief,

page 55.) But this amended complaint, leaving out

the claim for misappropriated assets, was filed after

the lower Court had held it a misjoinder of causes,

and it was filed pursuant to the Court's order of Feb-

ruary 7, 1928 (Record, 2, 3), that it was without

prejudice to appellants' right to further pursue their

second claim.

(2) It is admitted by the motion to dismiss that

this judgment of May Murray's was collusive with

the widow as an active party to the fraud, and that

the widow received one-half the proceeds by a secret

deal and division unknown to the appellant stockhold-

ers of Monidah Trust.

The settlement contract by paragraph X (Record,

37) is clear that if any notes, accounts, judgments and

the like are in fact assets of the Monidah Trust, that

they shall be so treated ^Svhether included in said

schedule or not."

The appellants know nothing of whether this $300,-

000 of assets come within this language or not, and

have no means of knowing until all the old books and

records of the Company are brought into Court, and

those having knowledge of these transactions are un-

der oath.

We have the admissions of defendants' counsel, by

brief (page 10) and in open Court, that the contracts

of October 10, 1921, settled everything.

This Court will search in vain for anything justify-

ing this collusive judgment, and the taking of $300,000
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of assets out of tlie Monidah Trust and dividing them

up between two stockholders. For certainly charges

of the complaint on this subject are admitted on this

motion by trustees and majority stockholders, who
choose not to answer or disclose anything to those

with whom they have a confidential relationship.

VI.

PARTIES BEFORE THE COURT.

Defendants' counsel object that all parties are not

before the Court, and that James E. Murray has not

appeared.

(1) It is true that this confidential agent and ad-

viser of appellants and their counsel chooses to hide

behind his non-residence, and our repeated requests

to Mr. Roche and Mr. Linforth to enter his appear-

ance in this suit by his cesttti que trust were of no

avail. Finally we were obliged to send this same com-

plaint to Montana, where he resides, for filing in the

United States District Court there.

(2) As to the claim on the 4,000 share certificate

branch of the case, we have the widow and Mr. Lin-

forth in Court, who it is admitted have been receiving

distributions on 2,400 of the 4,000 shares.

(3) On the misappropriation claim, we have the

widow, Mary Murray, ni Court, who it is admitted re-

ceived one-half the proceeds of this so-called judg-

ment.

(4) The record shows that May Murray has died,

and that her heirs are James E. Murray, Marcus
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Murray (who lives in Montana) and Ellen Murray,

who lives in Canada. If James E. Murray, a party to

the proceedings in this Court, will not come into the

jurisdiction, then no good purpose is served by adding

Marcus and Ellen Murray as parties. That can be

done in the Montana suit.

VII.

CORRECTION IN DEFENDANTS' BRIEF.

On page 27, the fourth line from the bottom of the

quotation should read:

^'der of said estate, other than the shares of
^ ??

stock.

Mr. Roche himself asked that this correction be

made, the first w^ord ^^ shares" in the line should be

'' estate."

VIII.

DEFENDANTS' PROPOSITIONS OF LAW.

We beg to refer very briefly to the general proposi-

tions advanced by defendants. They make the follow-

ing points

:

I. That the contracts are unambiguous and not to

be contradicted by proof (see page 37).

II. That their construction is a question of law

for the Court (page 39).

III. That the contracts define the rights of the

parties (page 40).
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IV. That representations by James E. Murray are

not to be imputed to defendants before the Court (see

page 42).

V. That the judgment in James E. Murray v.

Mary Murray and Monidah Trust for the 4,000 share

certificate is conclusive (page 44).

\^I. That the amended complaint shows appellants

to be guilty of laches, etc. (page 48).

VII. That the amended complaint shows misjoin-

der of causes (page 56).

VIII. That there was a nonjoinder of necessary

parties defendant (page 63).

To which propositions w^e beg to reply briefly as

as follows:

Numbers I, II, III are generalities. Nevertheless,

all Courts recognize the value, indeed almost necessity,

of taking into consideration all the attending circum-

stances as well as the acts of the parties, when con-

struing complicated and lengthy contracts such as

those of October 10, 1921.

Number IV. If a hearing on the merits shows

what is now admitted by motion to dismiss, that ap-

pellants were told by James E. Murray that the set-

tlement contracts gave them 900 shares out of 6,000

of all the Monidah assets; and it ap])ears the widow

and Mr. Ijinforth have profited in part by such repre-

sentations and given nothing in return, that is, were

mere receivers of the proceeds of the act of appel-

lants' confidential advisei* and attorney, we think they

should be held to account.
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Number V. Such a judgment being collusive and,

if we are right, contrary to the rights of appellants

to have a distribution on the basis of 6,000 shares,

would obviously be a fraud on the plaintiffs. No judg-

ment will be sustained under such facts and circum-

stances. The appellants were not parties to it. It

was not so much as hinted at in the settlement papers

of October 10, 1921.

Number VI. As to the defense of laches, please see

averments of bill, paragraph YIII, page 15 of Record.

(a) Such a defense is an affirmative one, to be

found only after all facts are in evidence.

(b) It is never raised in favor of a trustee during

the continuance of the trust relationship, nor does

any statute of limitation run.

(c) No harm has occurred to defendants—they

simply took money and securities and did not alter

their position.

Cutting v, Woodtvard (9 C. C. A.), 255 Fed.

633;

Nave Co. v. Eanney (2 C. C. A.), 29 Fed. (2d)

383, 391;

Bogert v. R. R. Co., 250 U. S. 423.

Number VII. As to misjoinder of causes, please

see our main brief at pages 17 to 20,

Number VIII. Tliat non-resident parties are not

before the Court. This is no ground for dismissal,

we submit.
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See

Wilson V. Beard (2 C. C. A.), 26 Fed. (2d)

860;

Rogers v. Mining Co. (8 C. C. A.), 154 Fed.

606.

CONCLUSION.

In conclusion, we submit that these contracts of

October 10, 1921, when construed under familiar rules,

provide beyond question for liquidation of all assets

on a basis of 6,000 shares.

The two contracts of October 10, 1921, and the ex-

hibits, being all part of the one transaction and relat-

ing to the same subject matter, are to be ^^ construed

together, as if they were one in form as they are in

substance."

Empire Gas & Fuel Co. v. Stern (8 C. C. A.),

15 Fed. (2d) 323, 326;

Securities Co. v. Ladd (2 C. C. A.), 173 Fed.

269, 273.

The Court will consider the relationship of the par-

ties and their connection to the subject matter.

Western Lumber Company v. Willis (9 C. C.

A.), 160 Fed. 27, 30.

The general situation and the causes leading to the

contract are to be considered and the object to be at-

tained.

Mt. Vernon Co. v. Wolf Co. (6 C. C. A.), 188

Fed. 164.
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Contracts are to be interpreted in the light of the

experience of the men who made them.

Ransome Co, v. Moody (2 C. C. A.), 282 Fed.

29, 36.

And will be construed against the party using the

words.

American Fuel Co, v. Agency (9 C. C. A.), 2G1

Fed. 120, 123.

And language in a contract will not be so construed

as to operate as a snare.

Star Co, V. Post (2 C. C. A.), 256 Fed. 435, 441.

In Star Co. v. Post, supra, Judge Rogers in his

opinion said:

^^The primary rule in the construction of con-
tracts is to give effect to the intention of the
parties at the time they entered into the contract.

Commonwealh v. West Virginia, 238 U. S. 202,

236, 35 Sup. Ct. 795, 59 L. Ed. 1272. And in
nscertaining their real intention the courts look
to what the parties said. Metropolis National
Bank v. Kennedy, 17 Wall. 19, 21 L. Ed, 554. If
the language used is ambiguous, it is to be inter-

preted in the sense that the promisor knew, or
had reason to know, that the promisee under-
stood it. United States v. Cooke (D. C), 207
Fed. 682 ; Nellis v. Western Life Ins. Co., 207 N.
Y. 320, 100 N. E. 1119; American Lithographic
Co. V. Commercial Casualty Ins. Co., 81 N. J.

Law, 271, 80 Atl. 25. Where a contract is evi-

denced by correspondence, the letter is constmed
most strongly against the writer. McElravy, etc.

Co. V. St. Joseph \s Home for Girls (Mun. Ct.),

143 N. Y. Supp. 235.

^^If the words of a promise may have been
used in an enlarged or restricted sense, they will,

in the absence of circumstances calling for a dif-

ferent interpretation, be construed in the sense
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most beneficial to tlie promisee. White v. Hoyt,
73 N. Y. 505, 511. Where a contract is ambigu-
ous, it will be construed most strongly against the

party employing the words concerning which
doubt arises. Phoenix Ins. Co. v. Slaughter^ 12

Wall. 404, 20 L. Ed. 444; Simon v. Etgen, 213
N. Y. 589, 107 N. E. 1066. The law holds a man
responsible for ambiguities in his own expres-

sions, and he has no right to induce another to

contract with him on the supposition that his

words mean one thing, hoping that a court may
make them mean another thing. Blose v. Blose,

118 Va. 16, 86 S. E. 911. If an ambiguity exists

in this case, and we think there is none, it arises

from the language used by the defendant and not

from that used by the complainant; and courts

hold that an interpretation which evolves the

more reasonable and probable contract should be

adopted. Barnsdall Oil Co. v. Leahy, 195 Fed.

731, 115 C. C. A. 521. And it is very improbable, as

we have said, that this complainant would have
entered into a contract taking the Peace cables

for two weeks only to lose them at the end of

that time to their competitor. Every intendment

is to be made against a construction of a contract

under which it would operate as a snare. Hoff-

man V. Aetna, 32 N. Y. 405, 88 Am. Dec. 337.
>?

The admitted facts show:

(1) A family holding corporation called Monidah

Trust.

(2) The death of its foimder and owner, and sub-

sequent disputes among his heirs as to proper distri-

bution of its shares and assets.

(3) Agreements finally made by all the heirs on

October 10, 1921, apportioning 6,000 of the shares

among themselves and directing and providing for
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final distribution and winding up in accordance with

such share holdings.

(4) That the plaintiffs were represented by their

relatives and attorneys in the settlements, who are in

control of the Company in a distant city.

(5) That there was a surreptitious change in the

agreed plan for distributing the assets without the

knowledge of the plaintiffs, which was accomplished

by the use of other shares not provided for in the set-

tlement agreements.

On such facts, we submit, a Court of equity will

grant relief to the plaintiffs.

The defendants occupy the position of Trustees and

hold in trust under the circumstances of this case the

assets of the company for those entitled to them under

the agreements.

The right of the parties ^^ inheres'' in the contracts

of 1921. The corporation is a ^^mere creature or

tool" of these contracts and it is peculiarly within the

province of a Court of equity to decree a specific per-

formance of them in accordance with the rights of all

parties.

There has been a part distribution by the defend-

ants and there will be future distributions of remain-

ing assets.

Leading cases in which a Court of equity has acted

on such facts as those shown by the bill are:

Cutting v. Woodward (9 C. C. A.), 255 Fed.

633;

Ritchie v. Refining Company, 279 Fed. 49 (5

C. C. A.)
;
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Rogers v. Mining Company^ 154 Fed. 606 (8 C.

C. A.)

;

Cutting v. Bryan (9 C. C. A.), 30 F2, 754;

And see

Geiger v. Trust Co. (6 C. C. A.), 30 F2, 7.

Dated, San Francisco,

June 24, 1929.

Respectfully submitted,

William Lucking,

Nat Schmuloavitz,

Attorneys for Appellants,

Gavin McNab, Schmulowitz,

Wyman, Aikins & Bktjne,

George B. Harris,

Of Counsel.
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APPELLANTS' PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, and to the Hon-

orable Frank H, Ritdkin, and to the Honorable

Frank S. Dietrich, Circttit Judges, of the United

States Circuit Court of Appeals for the Ninth

Circitit :

Plaintiffs respectfully ask a rehearing in this cause

for these reasons:

1. The surrounding facts as well as the acts and

admissions of the parties are necessary to a proper

construction of the contracts.



2. Defendants admit exhibits A and A-1 settled

all questions and litigation between the parties, in-

cludmg the dispute over the 4000 share certificate.

3. Therefore, the possibility of the existence of

other contracts should not be inferred, nor should

any presumptions be raised in favor of parties who

avoid a hearing on the merits and full disclosure of

all the facts.

4. No language or clauses in these contracts jus-

tifies the use of the 4000 share certificate in liquidat-

ing the company's assets. On the contrar}^, there are

four distinct and important provisions supporting

plaintiffs' claim that distribution of assets was in-

tended to be made on a total of 6000 shares.

5. This Court in its opinion omits to discuss or

set forth any of these provisions or to apply well

recognized rules used in the construction of contracts

generally.

6. Plaintiffs had no knowledge, actual or construc-

tive, of the May Murray judgment, and therefore

cannot be held to be guilty of laches.

POINT ONE.

A hearing on the merits and full disclosure of sur-

rounding facts and circumstances should be had in

construing these contracts of October 10, 1921.

To convince this Court that this should be done

and that this motion is not merely dilatory, we attach

to this petition, as exhibit A, a letter written one of

the plaintiffs imder date of January 25, 1926, by



Monidah Trust. The subject matter of this letter is

the liquidation of the company's assets, and a list of

stock holdings precisely as set forth and provided for

by exhibit A, totaling 6000 shares is added—except

that the widow's 3100 shares are not mentioned be-

cause she had received no loan,

It should be noted that James E. Murray's shares

are 250, just as provided for by exhibit A.

In no manner could the plaintiffs, or any other

person, gain the impression that James E. Murray

was the owner of 2250 shares in the company to be

used for liquidation purposes. And liquidation is the

subject matter of the entire letter, and it is signed by

Messrs. Brown and Linforth, the company's president

and vice-president.

POINT TWO.

The defendants admit that exhibits A and A-1

settled all the litigations including the disputed 4000

share certificate.

Defendants' counsel in a carefully prepared brief

to this Court states at page 10:

^^ Under the circimistances above mentioned
and for the purpose of avoiding litigation that

would be l)oth protracted and expensive, the vari-

ous interested pai'ties concluded to and did effect

a compromise of all pending and threatened liti-

gation affecting the estate of James A. Murray,
deceased, and its assets, the will of deceased, and
the stock of Monidah Trust.

^^This compromise is reflected by the execution
of four written instruments w^hich are attached



to iind made a part of appellants' second amended
coniijlaint.

'

'

i>ut this Court in its opinion says ''no such settle-

ment appears in any of the instrmnents referred to
in the complaint.''

As we understand the opinion—this means that the
use by defendants of the 4000 share certificate for
dividend purposes and its division equally between
the widow and James E. Murray is not provided for
in the agreements of October 10, 1921.

If this Court cannot find any provisions justifying
the course of action taken by defendants, surely plain-
tiffs should not be held to have had any notice of such
a course of action by defendants or to have consented
to it by the agreements, exhibits A and A-1.

POINT THREE.

And it is submitted no inference should be indulged
in by this Court that there may be some other agree-
ment dividing up the 4000 share certificate and per-
mitting its use in liquidating the company, for de-
fendants' counsel has expressly admitted to the con-
trary. And if there was such an agreement, plaintiffs
were not parties to it and certainly are not bound
bv it.

POINT FOUR.

There is no suitable wording or provision in the
contracts of October 10, 1921, permitting any use by



defendants of the 4000 share certificate excei)t for

control x:)urposes diirmg the five-year period. There-

upon it is stated that these shares shall be transferred

in such manner as to carry into effect *Hhe objects

and purposes of this agreement."

We do not think that this provision should be

entirely ignored by this Court.

For defendants' counsel has been unable to point

out anything in exhibits A and A-1 that by any stretch

of the imagination includes in their: ^^ objects and

purposes'' the

(1) division of the 4000 shares equally be-

tween the two defendants, and

(2) their use in liquidating the company.

We ask this Court to note that this same provision

also contains a requirement that the parties ^'execute

any and all papers and documents in regard thereto

that may be necessary" etc.

Of what use is this language if the parties regarded

the 4000 shares as in full force and existence for all

purposes.

On the contrary, there are several distinct and per-

fectly plain provisions of exhibits A and A-1 that are

exactly and accurately consistent with plaintiffs' con-

tention that a general liquidation and winding up of

the company was to be had on the basis of 6000 shares.

These provisions are:

a. By exhibit A the 6000 shares are allotted to the

different parties and no mention is made of the 4000

share certificate. Every party interested in any way

in the shares of the company is mentioned specifically.



By exhibit A-1 it is recited that the parties have

just defined ^Hheir interests in the capital stock of

Monidah Trust'' by agreement made a part hereof,

and that all parties desire to liquidate its assets. It

is then provided that after these 6000 shares are dis-

tributed in accordance with ^^said other agreement''

the assets ^' shall be divided amongst its then stock-

holders in the proportion in which they then own
stock."

b. The provisions for contribution to Mrs. T. J.

Murray are all on the theory that liquidation of the

company is to be had on the basis of 6000 shares.

Otherwise such contribution provisions are on their

face inequitable and unjust to the plaintiffs.

c. The clearly worded provision in exhibit A-1 for

pooling the 4000 share certificate for control purposes

contains not a single word indicating it is to be used

together with the 6000 shares on a distribution of the

company's assets.

d. There are very significant provisions (Record,

61, 63) requiring that all of the 6000 shares be de-

posited in escrow until the Flynn and Golden families

have received their cash settlements of $97,000.00 each.

We submit it is absurd that even the small stock-

holdings of plaintiffs 90 and 180 share portions should

be escrowed for this purpose and that no reference is

made to the 4000 share certificate or requirement that

it also be deposited to secure these payments.

How then can it be logically argued that the parties

intended to liquidate the company by also using the

4000 share certificate for that purpose?



Mr. Theodore Roche represented Mrs. Flynn, in

this settlement she made for $97,000.00. (Record,

40, 67.)

We would like to hear Mr. Roche's explanation in

writing, why he as attorney for Mrs. Flynn was will-

ing to have only the 6000 shares deposited as security

for her $97,000.00 and not also the other 4000 shares

—if it was the intention of the parties to distribute

the company's assets on the basis of the entire 10,000

shares.

We cannot believe that due weight was given these

provisions since they were not discussed or summed

up by the Court in its opinion at all.

We beg to remind the Court that it is admitted that

the 4000 shares were divided up outside the contracts,

one-half to James E. Murray and the other half to

the widow.

There is no reason for this act since neither

one of them obtained any advantage over the other,

unless it was that they desired to harm or take away

something from the absent third party, who upon

every principle ever announced by any Court stood in

a confidential relationship to them.

We earnestly submit it is a great injustice to plain-

tiffs for this Court to decide the construction of these

contracts without knowing the real facts and especial-

ly whether defendants decided on this course of action

as to the 4000 shares before or after the contracts of

October 10, 1921, were executed.
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In passing, we might state that this Court was in

error in stating in its opinion that there are 12 shares

*^not mentioned in the agreement.''

Exhibit A (Record, 31) recites that 5988 shares

shall be assigned and then follows at top of page 32

the itemized list of shareholders.

On adding up this list it will be found to total

exactly 6000 shares in all. The reference to 5988 was

no doubt made because 12 shares out of the 6000

already stood in the name of the parties as qualifying

shares for directors, etc.

POINT sK. r»^t

The decision in this cause holds plaintiffs at fault

in not sooner discovering the judgment of May Mur-

ray, to which plaintiffs were not parties, and for

which no provision was made in the settlement con-

tracts of October 10, 1921.

It is, of course, admitted that defendants were at

this time acting in. a fiduciary capacity toward the

plaintiffs.

Under such facts the plaintiffs, we submit, are not

bound at their peril to inspect or search judicial

records in a distant state and to be on their guard

toward their own attorneys and relatives. For that

matter such a collusive judgment could have been

entered in any state in the Union by defendants and

the plaintiffs would have had no notice of it either

actual or constructive. And it seems to us that this

Court makes a grave error in assuming without proofs



that these plaintiffs ever knew of such a judgment,

when the averment in the bill of complaint is to the

contrary.

For the foregoing reasons, we respectfully ask that

the Court grant a rehearing in this cause.

Dated, San Francisco,

July 27, 1929.

WiiJjAM Lucking,

Nat Schmulowitz,

Attorneys for Appellants

and Petitioners,

Gavin McNab, Schmulowitz,

Wyman, Aikins & Brune,

George B. Harris,

Of Counsel.
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Certificate of Cou:n^sel.

State of California,

County of Ventura.—ss.

I, William Lucking, do hereby certify that I am
attorney for plaintiffs in this cause, that I have care-

fully prepared and read over this petition for rehear-

ing in this cause, and that in my judgment and

opinion it is well founded and further that it is not

made or interposed for delay.

I further certify that exhibit A to this petition is a

true copy of the letter of January 25, 1926, to plain-

tiff, Anna Murray, now in my possession and that

similar letters were written the same day to the other

plaintiffs.

"William Lucking.

Subscribed and sworn to before me this 22nd day

of July, 1929.

(Seal) Clara F. Koch,

Notary Public in and for the County

of Ventura, State of California.

My commission expires December 15, 1929.

(Appendix Follows.)
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Appendix

EXHIBIT A.
Monidah Trust

315 Montgomery Street

San Francisco

January 25th, 1926

Anna Jane Murrav,

Eloise, Michigan

Dear Madam:

We are about to sell the property located at Third

and Union Streets, Seattle, Washington, for the sum
of $540,000 net. The purchasers are Mrs. Mary H.

Murray and her son Stuart Haldorn.

Although we have been endeavoring to dispose of

this property for some time past, this is the best and

highest offer made. The next best offer was $550,000,

less a commission which we estimate would be $15,000,

and this price to be payable part in cash and part on

time. When the sale is consummated and the pro-

ceeds received, w^e intend to distribute the entire

amount among those entitled thereto as a partial dis-

tribution of the assets of the Company. In order to

do this, it will be necessary to first obtain in the

estate of James A. Murray, deceased, a decree of

partial distribution, distributing: to you and in your

name, the number of shares coming to you imder the-

settlement agreement made on the 10th of October,

1921. According- to that agreement you are entitled

to 180 shares and you are chargeable with your share

of the State and Federal taxes on these number of

shares. It will not be practicable to make the dis-
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tribution of the assets until this stock stands of record

in your name. The court will not decree a partial

distribution until i)rovision has been made for the

payment of the Federal and State Inheritance taxes.

Neither the Federal or State tax has as yet been

definitely fixed. Both have been fixed but the objec-

tions made to the amount as fixed have not been

definitely determined but we expect final decisions by

the first of the coming month. We have succeeded in

obtaining substantial reductions of the taxes and still

hope to obtain further reductions. We are having

computed the amount of your tax on your shares as

now fixed and this will be sent to you tomorrow.

This amount is only approximate, but as soon as the

taxes are definitely determined we will advise you as

to the exact amount.

If you desire, the Company will advance these taxes

and deduct the amount so advanced, and the amounts

heretofore advanced to you personally, from the

monies coming to you upon the distribution of the

proceeds of the sale of the property above referred

to. If you wish the Company to make this advance,

sign the document herein enclosed and return it at

your early convenience in the enclosed stamped

envelope.

The enclosed memorandum shows the advances

made by the Company to the various interested par-

ties, including your advances.

We are sending a similar letter to each one of the

interested parties and as soon as we have their re-

sponses we intend to apply to the court in the matter

of the Estate of Tames A. Murray, deceased, to make
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distribution of the stock direct to tliose entitled there-

to and as soon as this is done and the sale consiun-

mated, we will be ready to make payment to you. If

the matter receives your prompt attention w^e should

be able to make remittance to you in about 30 days

from the time of receiving: your answer.

Yours very truly,

MoNiDAH Trust,

By W. S. K. Brown,

President.

By Walter H. Linforth,

Vice President.
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Moiiidah Trust

315 Montgomery Street

San Francisco

Name

Anna J. Murray

William S. Murray

Margaret M. Wannemacher
Elwood A. Murray

Eliza Poole

Essie Minnick (deceased)

Marcus M. Murray

May A. Murray (deceased)

James E. Murray

Note : On December 4t}i, 1923, $5250 was advanced

on a note signed by James E. Murray, and by James

E. Murray as attorney in fact for William S. Murray,

Jane Murray, Essie Minnick, Eliza M. Poole, Elwood

A. Murray, Margaret Wannemacher. This money was

used to pay the extra $5000 and interest to Anna M.

Flynn imder agreement of date the 10th of October,

1921. /^,
/3 o~^

Number Amounts
of Shares Advanced

180 $4000.00

180 6000.00

90 2000.00

90 2000.00

180 4000.00

180 4500.00

450 (None)

800 (None)

250 2500.00










